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PREFACE. 



The author's aim in the present work has been to furnish, 
within the limits of a volume of modest bulk, a concise 
but complete statement of all points of law and practice 
affecting arbitrations, from the inception to the final 
determination of the fete of the award. The necessity 
for such a book is sufficiently eyidenced by the constant 
complaint of professional men engaged in references, that 
they have no portable work on the subject That the 
author has performed the task of condensation and selec- 
tion to the satisfaction of all he cannot hope, but he does 
trust that he has performed it in such a manner as to make 
the result generally usefiil. 

In the Appendix priBcedents have been given applicable 
to the most frequently recurring references; at the same 
time considerable pains have been taken to frame them 
so as to be easily adapted to references, where the subject 
matter, or the relation of the parties, is different. Seeing 
that the subjects of reference are as multifarious as the 
causes of civil litigation, it would have necessitated a 
volume more than double the size of the present to have 
given forms of awards applicable to all possible varieties 
of circumstances ; the forms contained herein will, how- 
ever, serve as guides where they cannot be exactly followed 
as precedents. When the draftsman can find no prece- 
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PBEFACE. 



dent for the award he wishes to make^ he should define 
clearly to himself what he wishes to direct^ ascertain that 
it is within the limit of his authority, and then direct it to 
be done in such language as a man of ordinary common 
sense can imderstand, and with such exactness that a 
dishonest party cannot say that it leaves him any doubt 
as to the how, when and where of performance. 

J. H. R. 



Marehy 1872. 
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ADDENDA. 



Page 19, line 11 ) add--" Where differences arose in a winding np, be- 

„ 181, ,f 7 ) tween persons claiming a charge npon a company's 
estate and the official liquidator, and the parties agreed that 
their rights shoold be detendined in a summary way by the 
judge acting in the matter of the winding up, it was held that 
this was a submission to arbitration by the judge personally, 
and there was no appeal from his decision as an arbitrator." 
(7n re Durham Building Society, Ex parte Wilson^ 41 L. J., 
Ch. 164.) 

„ 80, line 2, add — " Where a bill was filed for winding up a partner- 
ship, after an agreement had been entered into to refer the 
matters to arbitration, it was ordered that proceedings should 
be stayed till further order, with liberty for both parties to 
apply if no award were made before a day named; the Lord 
Chancellor observing that, * the course of proceedings ought to 
be the same in these cases here as at law, though no doubt the 
tendency at law to support eyery agreement to refer was 
stronger than in a court of equity, because the latter poss^sed 
a machinery by which accounts might be settled, which the 
former did not possess. Still the parties having come to an 
agreement to refer, such agreement must be considered binding 
between them, and ought not lightly to be overturned.*" 
(^Kitohen v. Tumbvll, 20 W. R. 253.) 

„ 67, line 9, add—** Where a building contract contained the usual 
clause appointing the architect arbitrator in respect of extra 
works, and the architect had guaranteed to his employer that 
the total cost should not exceed a certain sum, but that fact 
had not been disclosed to the buUder at the time he signed the 
contract, it was held that the guarantee was a material fact 
tending to influence the architect's decision, and as it was not 
disclosed to the builder, he was not bound by the submission to 
the architect's arbitration.*' (^Kimherley v. Dick^ 41 L. J., 
Ch. 38.) 

„ 81, line b—Pappa t. Rote is reported L. R., 7 C. P. 82; 41 L. J., 

C. P. 11. 
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CHAPTER L 

INTRODUCTORY. 

That act by which parties refer any matter in dispute Chap. I. 
between them to the decision of a third person is called Definitions, 
a submission ; the person to whom the reference is made, 
an arbitrator; when the reference is made to more than 
one, and provision is made that, in case they shall dis- 
agree, another shall decide, that other is called an 
umpire ; the judgment pronounced by an arbitrator or 
arbitrators, an award; that by an umpire, an umpirage, 
or, less properly, an award. (Kyd on Awards, 6.) 

At the present day submissions are usually in writing. Matters to be 

TA"Lii.* r "L** X J •• observed in 

in the &ammg oi a submission great care and precision framing the 
should be observed, since an unskilful or loosely drawn submission. 
instrument is often ineffectual to accomplish the pur- 
poses for which it was intended, and is seldom unat- 
tended with expense or disappointment to some of the 
parties. The submission should be by an instrument of 
sufficiently high a nature to enable the arbitrator by his 
award to accomplish the objects of the reference. Where 
the reference is under the provisions of a statute, the 
directions of the statute should be strictly complied 
with. 

B. B 
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Chap. I. The submission should be a clear and specific guide 

" to the arbitrator as to the duties he has to perform and 
the powers with which he is invested. As to the par- 
ties^ it should embrace all the persons whose concur- 
rence is necessary to make the award a complete deter- 
mination of the matters in dispute. As to the matters 
referred^ it should, where possible, clearly define the 
subject-matter of reference, so as to enable the arbitrator 
to make his award upon the precise matters submitted 
to him. Since the arbitrator derives his authority firom 
the consent of the parties, the submission should invest 
him with all such extraordinary powers, both as to the 
conduct of the reference and the directions in the award, 
as firom the peculiarity of the subjectrmatter, nature of 
the dispute, or relation of the parties, may be necessary 
or usefiil to enable him to fiilly investigate and finally 
determine. 
Thfi choice of Another matter of vital importance at the outset of a 
reference, is the choice of an arbitrator. Though, as 
we shall hereafter see, almost anyone may in ordinary 
cases be chosen as an arbitrator — so that if parties agree 
to trust the decision of their disputes to the inexperience 
of a child or the vagaries of an idiot, such decision, 
when given, will be binding upon them^too great 
caution cannot be observed in selecting competent and 
disinterested persons ; for if an incompetent or inte» 
rested person be chosen, it will seldom happen that be 
will not through some misconduct, error of judgment, 
or open display of bias, render his award impeachable. 
In every case, where the parties can concur in the 
choice of one person, a single arbitrator is most advis- 
able. Nothing has brought more discredit upon the 
resort to arbitration than the practice of having two 
arbitrators, one chosen by each party ; for unless such 
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arbitrators are members of the legal profession, it is Chap. I. 
almost impossible to impress upon them that they are 
not to a greater or less extent expected to attend to the 
interests of their respective appointors. Besides, it so 
often happens that the two arbitrators are unable to 
agree, and have to leave the decision of matters to the 
umpire^ that it practically amounts to the appointment 
of a single arbitrator. The nature of the reference will 
often determine the class of person to be selected as 
arbitrator, but usuallj the appointment of a person well 
versed in the law or equity of the cause of dispute will 
most satisfactorily attain the objects of the reference,— 
namely, to get speedily, and at a comparatively small 
cost, such a decision as a court of competent jurisdiction 
would most probably have given. It does not follow 
because the dispute involves questions of science, busi- 
ness, or skiU, that acknowledged masters in the science, 
or persons of pre-eminence in the peculiar business or 
skill should, or indeed could advantageously in all cases, 
be chosen arbitrators. The assistance of such persons 
is always attainable by giving their evidence before the 
arbitrators, in the way in which the evidence of scientific 
men and experts is usuaUy given in our courts. 
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CHAPTER 11. 



Chap. II. 

Of capacity 
to submit 
generally. 



Infants. 



WHO MAT BE PARTIES TO A REFERENCE. 

Capacity to enter Into a binding submission to arbi- 
tration depends upon the same incidents as capacity to 
contract generally. Every person capable of making a 
disposition^ or release of a right, may submit that right 
to arbitration. (Com. Dig. ^^Arb." D. 2.) A person 
who cannot contract cannot submit to arbitration. (Bac. 
Ab. ^^Arb." C.) 

Incapacity is either absolute, as in the case of persons 
attainted, or outlawed, or persons of unsound mind ; or 
partial, as in the case of infants, yemes covert, and the 
other classes of persons next considered. 

It has long been established, that an infant can make 
no binding contract except for necessaries ; and a sub- 
mission by an infant is not binding upon him unless he 
confirms it when he comes of age (Roll. Ab. '^Enfant," 
D. 5 ; Bac. Ab. " Arb." C. ; Godfrey v. fFade, 6 Moore, 
488 ; Dowse v. Coxe, 3 Bing. 20) ; but a father or 
guardian may bind himself for an in&nt's performance 
of an award in the ordinary way in which one man 
binds himself for the acts of another. (^Roberts v. JNew- 
bold, Comb. 318 ; Gill v. Russell, Freem. 62 ; Bacon 
V. Dubarry, 1 Ld. Raym. 246.) If, however, the 
award direct the performance by the infant of some act 
of which he is incapable, as the execution of a release, 
the award will be void {Knight v. Stone, W. Jones 
Rep. 164); but an award is not bad by reason of its 
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directing an infant to pay costs. {Proudfoot v. Poile, Chap. II. 



15 M. & W. 198 ; 3 D; & L. 524.) 

Every one must be presumed to know the legal dis- 
ability of infants; therefore if a man of full age bind 
himself jointly with an infant to perform an award, the 
disability of the latter will not free the former from his 
obligation (Com. Dig. "Arb." D. 2 ; Bean v. Newbury, 

1 Lev. 139 ; Bowyer v. Blorksidge, 3 Lev. 17) ; and 
if parties to a suit agree to refer, they cannot defeat the 
award on the ground that there are in&nt parties to 
the suit who are not bound by the award. ( Wrightson 
V. By water, 3 M. & W. 199 ; Jones v. Powell, 6 Dow. 
483 ; Ex parte Wyld, 30 L. J., Bank. 10 ; In reWarner, 

2 D. & L. 148.) Though, as a general rule, equity 
will not decree an award to bind an iniknt ( Cavendish 

V. , 1 Ch. Ca. 279 ; 2 P. W. 450), yet when an 

in&nt is a party to a suit, it will sometimes refer to tlie 
master to ascertain whether it would be for the benefit 
of the infant that the suit should be submitted to arbi- 
tration, and will make an order according to the report. 
{Davis V. Page, 9 Ves. 350.) 

A married woman empowered by the custom of the Married 
city of London to carry on business as 2kfeme sole, may 
submit matters connected with her business; but the 
award cannot be enforced except in the city courts. 
{Beard v. Wehh, 2 B. & P. 93 ; Smith on Contracts, 
316.) 

A married woman who has obtained a decree for a 
judicial separation since 20 & 21 Vict. c. 85, may 
submit ; so it is apprehended may a deserted wife who 
lias obtained a protection order. So may the wife of 
an alien enemy {Bar den v. Keverberg, 2 M. & W. 61; 
De fVahl v. Braune, 25 L. J., Ex. 343 ; 1 H. & N. 
178 ; — but not of an alien ami, Stretton v. Busnach 
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Chap. U. 1 Bing. N. C. 139), and the wife of a convicted felon 
or other person who is civiliter mortuus. {Newsome t. 
Bowyer^ 3 P, W. 37 ; Sparrow v. Carruthers, cited in 
Marsh v. Hutchinson, 2 B. & P, 226.) 

A married woman entitled to any property under the 
provisions of " The Married Women's Property Act, 
1870,'^ may submit questions in relation thereto to 
arbitration. (33 & 34 Vict. c. 93, s. 11.) 

In the cases above mentioned a married woman's 
submission would be binding at law. As to property 
settled to her separate use, a married woman is com- 
petent, in equity, to deal with it in all respects as 9, feme 
sole {Hulme v. Tenant, 1 Wh. & Tu. Ca. in Equity, 
435), and any submission to arbitration in relation 
thereto woiild, in a court of equity, be binding upon 
her. 

A married woman may be a party to a submission 
respecting the adjustment of the terms of her separa- 
tion from her husband. (See 2 Bright, Husband and 
Wife, 311.) 

Subject to the previous exceptions, a married woman 
cannot enter into a binding submission. As the chattels 
real and personal of the wife, whether belonging to her 
in her own right ( Smith v. Ward, Styles, 35 1 ; Off lander 
V. Baston, 1 Vem. 396), or as executrix or administra- 
trix {Lumley v. Hutton, Cro. Jac. 447 ; Wms. Personal 
Property, 329 ; 1 Wms. on Exors. 863), are entirely at 
the disposal of the husband after marriage, he may 
submit disputes concerning the same to arbitration, 
and an award made in the lifetime of the husband will 
bind the wife after his death. (Com, Dig. "Arb." 
D. 2.) 

As in the case of an infant, so in that of a married 
woman, everyone must be presumed to be aware of 
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her legal disability^ and a person who has knowingly Chap. IL 
entered into a submission with a married woman cannot 
move to set aside the award on the ground that she is 
not bound by it. (In re Warner, 2 D. & L. 148.) 

Matters touching the freehold property of the wife 
(not separate estate ), may, by a joint reference of hus- 
band and wife, be submitted to arbitration. (Watson 
on Awards, 70.) But it seems that the submission 
should generally be by an acknowledged deed; other- 
wise the wife will be under no obligation to concur in 
any conveyance that may be awarded. (See Esdaile 
T. Stephenson, 6 Madd. 366 ; 1 Dart, V. & P. 262.) 

Though a submission by a party acting under threats Fenona acting 
or imprisonment is generally void, yet if it is afterwards SSig^on.^'"" 
voluntarily acted upon by the party, he taking his 
chance of a fiivourable award, he cannot avoid it when 
the result has turned out to his disadvantage. ( Ormes 
V. Beadel, 30 L. J., Ch. 1.) 

Since a submission to arbitration is no part of the Partners. 
business of a trading concern, one partner cannot, with- 
out special authority, bind his copartners by a submis- 
sion even of matters connected with or arising out of 
the business of the firm. {Stead v. Salt, 3 Bing. 101 ; 
Adams v. Bankhart, 1 Cr. M. & R. 681; Boyd v. 
Emmerson, 2 A. & E. 184 ; In re Aldington, 15 C. B., 
N. S. 375; 2 Lindley on Partnership, 270.) The 
authority need not be in writing, but must be actuaUy 
given ; and an authorization for one partner to sue in 
the name of himself and the other partner will not be 
sufficient to empower him, after having brought an 
action on such authorization, to refer the action and all 
matters in difference so as to bind the other partner. 
(Hatton V. Royle, 27 L. J., Ex. 486 ; 3 H. & N. 500 ; 
see also Robertson v. Hutton, 26 L. J., Ex. 293.) 
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Chap, n. If g, man submit on belialf of liimself and his part- 

ners, he will himself be bound to perform the award. 
{Strangford v. GreeUy 2 Mod. 228.) Where, however, 
an individual partner executes a submission on the faith 
and imderstanding that it is to be executed by his co- 
partners, it does not bind him unless the signatures of 
the rest be procured, as the submission is incomplete. 
{Antram v. Chace, 15 East, 209 ; see also Dutton v. 
Morrison, 17 Ves. 193 ; Johnson v. Baker , 4 B. & A. 
440.) 

When a person submits on behalf of himself and 
others jointly interested in the matter in dispute, he 
will be bound though the others will not. {Mudy v. 
Osam, Litt. 30 ; Wood v. Thomson, Roll. Ab. "Arb." 
F. 11.) Where parties agree jointly and severally to 
refer disputes to arbitration, and bind themselves jointly 
and severally to perform the award, although their 
interests are several, yet each is liable to the perform- 
ance of the award, not only as to what is awarded to be 
performed by himself, but also by his companions. 
{MansellY. Burredge, 7 T. R. 352; Genner. Tinker, 
3 Lev. 24.) 
Corporations. Corporations sole or aggregate may submit to arbi- 
tration. (Roll. Ab. '* Arb." 2, A. 3.) It is a general rule 
that a corporation, unless otherwise provided by statute, 
is not bound by any contract not under its common 
seal. Therefore a submission to reference by a cor- 
poration should either be under the common seal of the 
corporation, or be entered into in the form and manner 
directed by the statute which empowers the corporation 
to contract in some other way. 

Executors and administrators, as such> may submit 
to arbitration matters relating to the personal estate of 
the deceased {EUetson v. Cummins, 2 Stra. 1144; In 



Execators and 
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WHO MAY BE PARTIES TO A REFERENCE. 

re Warner, 2 D. & L. 148), and they will be bound hj Chap. II. 
an award made in pursuance of such submission ; but 
the persons beneficially interested in the fund will not 
be, for if a less sum than the executors or administra- 
tors are entitled to be awarded, the deficiency is a de- 
vastavit, and they will have to answer for the full sum 
as assets. ( Yard v. Eland, 1 Ld. Raym. 369 ; 2 Wms. 
on Exors. 1662.) 

A submission to arbitration of a debt alleged to be 
due to the deceased is not in itself an admission by the 
executor or administrator of assets {Pearson v. Henry, 
5 T. R. 6) ; though a submission of matters in differ- 
ence between the deceased and another, without a pro- 
test against the reference being. taken as an admission 
of assets, will amount to such an admission, and the 
executor will be bound to pay any sum awarded. (^Rob- 
son V. , 2 Rose, 50 ; Barry v. Rush, 1 T. R. 691 ; 

Riddell v. Sutton, 5 Bing. 209 ; 2 Wms. on Exors. 
1648 — 50.) He should therefore stipulate against the 
reference being taken as an admission of assets suffi- 
cient to pay what may be the amount of the award. 
( Worthington v. Barlow, 7 T. R. 453 ; Love v. Honey- 
bourne, 4 D. & R. 814 ; Joseph v. Webster, 1 R. & M. 
496.) 

Trustees may refer matters connected with their trust Trustees. 
to arbitration, and it has been held that they do not 
thereby make themselves personally liable. {Davis v. 
Ridge,Z Esp. 101 ; Bristow v. Binns, 3 D. & R. 184.) 

The committee of a lunatic may, with the permission Lunatics. 
of the Court of Chancery having jurisdiction in lunacy, 
refer the lunatic's interests to arbitration. 

A bankrupt cannot submit to arbitration so as to Bankrupts. 
affect his estate, but his trustee, with the consent of the 
committee of inspection, may. (32 & 33 Vict. c. 71, 
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Chap. II. b. 27.) Though he cannot make a submission binding 
upon his estate, the submission of a bankrupt is not 
void, but it will be binding on him personally, and if 
costs are awarded against him, he may be made to pay 
them. {Milnes v. Robertson, 24 L. J., C. P. 29 ; 15 
C. B. 451.) 
Agents. An agent duly authorized may bind his principal by 

a submission. {Shelf v. Baily, 1 Com. 183 ; Adams 
V. Statham, 2 Show. 61.) But the agent should make 
his submission in the name of the principal, otherwise 
he, and not the principal, wiU be bound, notwithstand- 
ing he may not have any interest in the matter in dis- 
pute. {Bacon v. Dubarry, 1 Ld. Raym. 246.) As 
the validity of a submission by an agent depends upon 
the sulKciency of his authorization, the latter should be 
carefully attended to. If the submission is under seal, 
the authorization should be in the same manner. {Steig- 
litz V. jEffffinton, 1 Holt, N. P. C. 141 ; Harrison v. 
Jackson, 7 T. R. 207.) 

Sometimes an authority to an agent to refer arises 
out of his employment, as in the case of an underwriter 
(Goodson V. Brooke, 4 Camp. 163), or of a consignee 
of goods. (Curtis v. Barclay, 6 B. & C. 141.) So 
in the case of an assignee of a contract to do certain 
works with a power of attorney to take proceedings in 
the name of the assignor {Hancock v. Reid, 21 L. J., 
Q. B. 78) ; and of an assignee of debts with a power of 
attorney to receive and compound for the same. {Bai\fil 
V. Leigh, 8 T. R. 571.) And a power of attorney to 
A. to act in the dissolution of a partnership, with autho- 
rity to appoint any other person as he might see fit, was 
held to give A. power to submit accounts to arbitration. 
{Henley v. Soper, 8 B. & C. 16 ; 2 M. & R. 155.) 
An agent authorized to refer has the same powers in 
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the conduct of the reference as his principal would have. Chap. II. 
and may bind his principal by waiving any objections 
to irregularities in the proceedings, (^Hamilton v. 
Rankin, 3 De G. & S. 782 ; Backhouse v. Taylor, 20 
L. J., Q. B. 233.) 

An attorney in an action at law (^Buckle v. Roach, Attomies. 
1 Chit. 193; Cayhill v. Fitzgerald, 1 Wils. 28, i58), 
or his town agent {Griffith v. Williams, 1 T. R. 710; 
— but not his confidential clerk. Greenwood v. Titter- 
ington, 9 A. & E. 699), has power to refer, and can 
bind his client {Paull v. Paull, 2 C. & M. 235 ; R. v. 
Hill, 7 Price, 636) without any express authorization 
( Thomas v. Hewes, 2 C. & M. 519 ; Adams v. Bankart, 
1 C. M. & R. 681), and even when the client has ex- 
pressly desired him not to refer {Filmer v. Delber, 3 
Taunt, 486 ; Smith v. Troup, 7 C. B. 757 ; 18 L. J., 
C. P. 209) ; and if by referring the attorney exceed his 
actual authority the remedy of the client is against him, 
but he is still bound by the award. It has been held 
that an attorney may also refer together with the cause 
all matters in diiBTerence. {Dowse v. Coxe, 3 Bing. 20.) 
He can also consent to an enlargement of time (JR. v. 
Hill, 7 Price, 636), or to making an order a rule of 
court. {Paull v. Paull, 2 Dow. 340.) If an attorney 
appear for a corporation with the knowledge of the 
directors he can bind the corporation by an agreement 
to refer without being authorized to appear by any 
authority under seal. {Faviell v. Eastern Counties 
Rail Co., 2 Ex. 344; 17 L. J., Ex. 297.) 

In Colwell V. Child (1 Ch. Ca. 86) it was held that Solicitors, 
the assent of a solicitor to a reference by an order of a 
court of equity will not bind a client without his actual 
assent. The distinction between attorney and solicitor 
in this matter is not very obvious, and the above deci- 
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sion would probably not be followed at the present day. 
A solicitor has no power by a reference to arbitration 
to bind infant parties suing by their next friend. 
{Bidden v. DowsCy 6 B. & C. 255.) 

Though the authority of counsel to refer is a point 
not free from doubt, and the opinions of the judges have 
not always been concurrent, it seems that in general a 
reference by the consent of counsel in a cause will be 
binding upon the client, at all events at law. {Furnival 
V. Boffle, 4 Kuss. 142 ; Swinfen v. Swinfen, 25 L. J., 
C. P. 303 ; 18 C. B. 485 ; Chambers v. Mason, 28 L. 
J., C. P. 10.) But in a case in equity where the client 
never sanctioned or knew of the reference, a reference 
by counsel was held not binding. {Swinfen v. Swinfen, 
27 L. J., Ch. 35.) 

Persons incapable of referring to arbitration at com- 
mon law are often enabled to do so by statute. The 
most important of the enabling statutes is the L. C. C. 
Act, 1845 (8 & 9 Vict. c. 18), by virtue of which 
persons under disability, or possessing only limited 
interests in land affected by public undertakings, are 
empowered to submit to arbitration questions of com- 
pensation for the purchase in fee of, or for damage done 
to, such land. 



( 13 ) 



CHAPTEE III. 

WHAT MATTERS MAT BE REPEEEED TO ARBITRATION. 

Whatever may be the subject of civil litigation may Chap. hi. 
be referred to arbitration. All disputes between parties Civil matters 
and aU actions at law and suits in equity (Bac. Ab. ^^ ^^" ^' 
*'Arb." A.), — even a suit for breach of trust in charity, 
with the consent of the Attorney-General (^Att-Gen. v. 
Fea, 4 Madd. 274), — may be referred. But on a trial 
before the sheriff, upon a writ of trial, a verdict cannot 
be taken subject to an award ; for the sheriff is bound 
to try the cause and cannot delegate his authority. 
{Wilson V. Thorpe, 6 M. & W. 721.) 

A suit for divorce cannot be referred so as to enable Suits for 
the arbitrator by his award to annul a marriage. The 
power to do so is vested in the Judge Ordinary alone, 
and no voluntary agreement of husband and wife could 
confer upon anyone else a like power. But a husband Terms of 
and wife may refer to arbitration the question whether 
a sufficient cause for separation does or does not exist, 
instead of applying to the Divorce Court ; and they 
may bind themselves to abide by the terms of separa- 
tion awarded by the arbitrator. ( Chambers v. Caulfield, 
6 East, 244 ; Rodney v. Chambers^ 2 East, 283 ; Soil- 
leux V. Herbsty 2 B. & P. 444 ; Bateman v. Rossy 
1 Dow. 235; 2 Bright, Husband and Wife, 311.) 
And where the parties on the eve of trial of a suit by 
the wife for judicial separation, by reason of cruelty, 
agreed that the cause should not be moved and that 
arbitration should be resorted to, the court refused to 
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allow the petitioner to proceed with the original suit, 
she having wilfully interposed obstacles to the arbitra- 
tion, {Hooper v. Hooper y 29 L. J., Prob. & M. 59 ; 
1 Sw. & Tr. 602.) 

The decision of bare questions of law or of fact maj 
be referred to arbitration. {Chinff v. Ching^ 6 Ves. 
281; Price v. Hollis, 1 M. & S. 105.) So may the 
ascertainment of the amount to be paid to contractors 
for work done ( Scott v. Liverpool Corporation^ 28 L. J., 
Ch. 230), or the determination of the price to be paid 
for the purchase of property {Round v. Hatton^ 2 Dow., 
N. S. 446) ; and an agreement to sell '' at a &ir 
valuation" may be enforced, the court of chancery, if 
necessary, directing a reference to ascertain the price. 
{Milnes v. Gray, 14 Ves. 400; 1 Dart, V. & P. 205.) 
But where there have been no differences between the 
parties previous to their submission, and the reference 
is to a person merely to fix a valuation, without con- 
ducting any judicial inquiry, it is not strictly a reference 
to arbitration, nor do the provisions of the 17th section 
of the C. L. P. Act, 1854, apply to such a case. ( Col- 
lins V. Collins, 28 L. J., Ch. 184; 26 Beav. 306; Bos 
V. Helshamy L. K., 2 Ex. 72 ; 4 H. & C. 642 ; Wads- 
worth V. Smith, 40 L. J., Q. B.- 118.) 

Parties may agree to refer future differences, though 
none at present exist (17 & 18 Vict. c. 125,8. 11); and 
an arbitrator may make a binding award on the parties 
to a submission as to their future enjoyment of property 
or future conduct in relation to the matters in diilference. 
{Wrightson v. Bywater, 3 M. & W. 199; Boodle v. 
Davis, 3 A. & E. 200.) 

Though a testator may provide that questions respect- 
ing his property may be submitted to arbitration by his 
executors or trustees, he cannot provide that if any 
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differences respecting his will arise^ they shall be finally Chap. III. 
determined by an arbitrator named. (^Philips v. Bury, 
Skin. 469.) Disputants themselves^ however, may refer 
to arbitration the constraction of a will. {Steffr. An-- 
drewsy 2 Madd. 6.) 

Where the subject-matter is clearly illegal {Steers v. Matters illegal 
Lashlet/y 6 T. R. 61), or so purely criminal that it can- ^mM^not 
not under any circumstances be made the subject of a arbitrable. 
civil suit (Bac. Ab. " Arb." A. ; B. v. Bardelly 5 A. 
& E. 619; i?. V. Hardej/y 14 Q. B. 529), or is an offence 
of a public nature for which no private person can re- 
cover compensation {Keir v. LeemaUy 6 Q. B. 308 ; 8 
Jut. 824; Edgcombe v. Boddy 5 East, 294; B. v. 
Blakemorey 14 Q. B. 644), it cannot be referred. 

But matters criminal, for which the injured party has when criminal 
a remedy by action as well as by indictment, may be re- ^^^^ "^ 
ferred. {Baker v. Townshendy 1 Moore, 120; 7 Taunt. 
422; Keir v. LeemaUy suproyper Denman, C. J.) And 
they may be referred, before indictment, by the simple 
agreement of the parties; but after an indictment is 
preferred it seems the consent of the court in which 
the indictment is pending should first be obtained. 
(Watson on Awards, 59 ; Kyd on Awards, 64; Russell 
on Arbs. 13; B. v. Bardelly 5 A. & E. 619.) The 
reference may be after as well as before conviction. 
{Beeley v. Wingfieldy 11 East, 46.) 

Where a company has entered into an agreement Whcnarefer- 

,.,.,, . L 1^ n n» A enceisvftra 

which IS ultra viresy any agreement to refer disputes ^ret, 
arising out of it to arbitration is equally ultra vires. 
{Maundselty. Midland Gt Western Bail. Co., 1 H. & 
M. 130.) 

There are many matters, not otherwise referable to Matters refer- 

-••j .• /• i_- 1 • 1 • • T_ I. J able by statute. 

arbitration, for which special provisions have been made 
by statute. 



1 6 LAW OF AEBITRATIONS AND AWARDS. 

ChapJII.^^ By 12 & 13 Vict. c. 45, s. 12, all orders, rates and 
Matters of ap- Other matters, in respect of which notice of appeal to 
8«Mionfl?°*^^' the general or quarter sessions of the peace shaD have 

been given, and for which the remedy is by such appeal 
(not being a summary conviction or order of bastardy^ 
or any proceedings under the acts relating to the excise, 
customs, stamps, taxes or post office), the parties, by an 
order of a judge of the court of queen's bench, may 
refer to the arbitration or umpirage of any person or 
persons, and the award may be enforced by attachment 
or as a judgment of the court of quarter sessions. And 
by sect. 13, after such an appeal has been brought 
before a court of quarter sessions, such court, with the 
consent of tlie parties, may refer it on such terms as the 
court shall think reasonable, and the award, on appli- 
cation in due time made by either party, may be entered 
as the judgment of the court of sessions. 

Compensation By the L. C. C. Act, 1845 (8 & 9 Vict. C. 18), 
under the i • • . • i 

L. C. c. Act, persons claimmg &s compensation or purchase-money 
^^^^' more than 50/. (s. 23), in respect of a greater interest 

than as tenant from year to year (s. 121 ; R, v. Man- 
Chester y §-c. Rail Co., 23 L. T. 287), in lands, of which 
promoters of public undertakings have given notice of 
their intention to take (s. 18), or which will be, or have 
been, injuriously affected by the works (ss. 18 & 68), 
may, if they desire to have the claim settled by arbitra- 
tion, and signify such desire in writing to the promoters 
before they have issued their warrant to summon a jury, 
and state the nature of the interest and the amount 
claimed, have it so settled accordingly (ss. 23, 25 — 37). 
Questions as to severed lands (s. 94), as to interests 
omitted to be included (s. 124 — 6), and as to the price 
of surplus lands (s. 130), may be decided in like manner. 
As these clauses are incorporated with the acts of aU 
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public imdertakiiigg requiring the acquisition of land^ Chap. in. 
they are of extensive practical value. 

Bj the Bailwajs Clauses Act, 1845 (8 & 9 Vict Matters pder 
c 20, B. 44), compensation for land taken or used for c. 20. 
the purpose of any railway, or injuriously affected by 
its construction, and for damages in respect of such 
land, are to be ascertained in the manner provided by 
the L. C. C. Act, 1845. The Railways Clauses Act, 
1845, also provides for certain matters therein men- 
tioned (ss. 81, 115, 117) being referred to arbitration 
under provisions contained in the act (ss. 126 — 137). 

Disputes authorized by any act incorporating the Under 8&9 
Companies Clauses Act, 1845 (8 & 9 Vict. c. 16), to 
be settled by arbitration, may be so settled in accord- 
ance with the provisions contained in that act (s. 127). 

By the Railway Companies Arbitration Act, 1859 Bifferencee 

betwoen r A.il» 

(22 & 23 Vict. c. 59), railway companies are empowered way oompaniea. 
to refer to arbitration matters in which they are mutually 
interested and which they might lawfully settle amongst 
themselves (s. 2). And by the Companies Act, 1862 TheCompa- 
(25 & 26 Vict. c. 89, ss. 72 and 73), companies governed 
by that act are empowered to refer disputes with other 
companies or persons to arbitration, in accordance with 
the Railway Companies Arbitration Act, 1859. 

The compensation to be paid for damage sustained Compensatioii 

-a .- t n Ml • under the 

by any person or corporation by reason of the exercise public Health 
of the powers of the Public Health Act, 1848 (11 & 12 Go^^^^nt 
Vict. c. 63), or of the Local Government Act, 1858 Acts. 
(21 & 22 Vict. c. 98), when the amount in dispute is 
above 20/. (t&. s. 64), is to be decided by arbitration. 

Disputes between masters and workmen in trades or Dispntes be- 
manu&ctures may be settled by arbitration. (5 Geo. 4, ^^ workmen. 
c. 96 ; 1 Vict. c. 67, ss. 1, 2, 3 ; 8 & 9 Vict. c. 77, 

R. G 
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Chap. PL g, 3; 8 & 9 Vict c. 128, 8. 3; 30 & 31 Vict. c. 105.) 
These enactments do not extend to domestic servants 
or servants in husbandry. 

A number of statutes of less general importance 
provide for the reference of special disputes, but these 
it is not proposed to notice in detaiL 
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CHAPTER IV. 

MODE OF SUBMISSION. 

A SUBMISSION' to arbitration may be : — Chap. IV. 

1. By mutual agreement between the parties; 

2. By order of court or of a judge ; 

3. Compulsory under the C. L. P. Act, 1854 ; or, 

4. In the manner prescribed by particular statutes. 

Sect. 1. — Submission by Mutual Agreement. 

In all cases, whether a cause be pending or not, In what cases 
parties may submit their disputes to arbitration by any aeree^tos^ 
agreement between themselves clearly expressing an °^'- 
intention to make the decision of the arbitrator con- 
clusive. 

Submissions by agreement may be either (1) by In what man- 
parol, (2) by writing not under seal, (3) by mutual 
bonds conditioned for the performance of the award, or, 
(4) by indenture ; and may be contained in a formal 
agreement of submission or in a clause collateral to the 
principal objects of an instrument. 

A parol submission, though perfectly valid, is Parol sub- 
attended with many disadvantages, since it cannot be 
made a rule of court even by consent of the parties 
{Ansell V. EvanSy 7 T. R. 1 ; Godfrey v. Wade^ 6 
.Moore, 488; Ex parte Glayshery 34 L. J., Ex. 41); 
and it is often ineffectual to accomplish the objects of 
the reference, for if the subject-matter of reference is 
any interest in land, an award founded on a parol sub- 
mission cannot be enforced as not complying with the 

c2 
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Chap. IV. fourth section of the Statute of Frauds. ( Walters v. ' 

MorgaUy 2 Cox, 369 ; Rainforth v. Hamery 25 L. T. 
247.) 
Sabmiflnon bj It is no objection to a submission that one party is 
party^xlMateSr bound by deed and the other by simple contract, as in 

and the other ^ reference between a private individual and a corpora- 
only signa. ^ ^ * ^ ^ *^ 

tion, which the former only signs but to which the seal 

of the latter is aflSxed. (^Tomlin v. Mayor of Ford- 

wick, 6 A. & E. 147.) 

When a gnb- Where the reference involves differences relative to 

seal is neces- an act to be perfected by deed, the submission should 

"^' be by deed ; thus where it is agreed that a partnership 

shall be dissolved by deed, a submission to arbitration 
respecting partnership differences should be under seal 
to make an award dissolving the partnership valid. 
{Hutchinson v. Whitfield^ Hayes (Ir. Ex.), 78.) 
Stampa. If the submission is by an agreement not under seal, 

it will require a Qd. stamp ; if by bond, a bond stamp ; 
if by deed, a 10^. stamp. 
Arbitration no A Submission to arbitration will not bar legal pro- 
proceedii^ ceedings, and even the commencement and actual pen- 
dency of an arbitration respecting a right of action, 
before an award is made, is no answer to an action in 
respect of the same matter (Harris v. Reynolds, 7 Q. B. 
71 ; Livingston v. Ralli, 24 L. J., Q. B. 269), — ^not even 
upon equitable grounds {Wood y,' Copper Miners Co., 
17 C. B. 561 ; 26 L. J., C. P. 166) ;— nor to a suit in 
equity. {Nichols v. Chalie, 14 Ves. 265; Cooke v. 
Cooke, L. R., 4 Eq. 77.) The effect of a stipulation 
in a submission, in which the arbitrators are named, 
that no proceedings in law or equity shall be brought 
in respect of the matters agreed to be referred is a 
point not free from doubt. Lord Kenyon and Lord 
St. Leonards have respectively {Half hide v. Penning, 
2 Bro. C. C. 336 ; Dimsdale v. Robertson, 2 J. & Lat 58) 
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allowed such an agreement as a bar to proceedings Chap. IV. 
contrary thereto; and though the latter decision has 
been adversely commented upon (Scott v. Corporation 
of Liverpool, 3 De G. & J. 334; 28 L. J., Ch. 230), 
it has not been expressly overruled, and was in some 
degree assented to by the present Lord Chancellor in 
Cooke V. Cooke (L. R., 4 Eq. 77), who observed that 
the question remains in dubio^ But it is not possible 
to reconcile the two former cases with the decision in 
J^ee V. Paffe (30 L. J., Ch. 857), and, until they are 
confirmed by some other court, they must be regarded 
as very doubtful law. The point is now, however, one Proceedings 
of very little importance, ance, even in the absence of a " ^ 
covenant not to sue, the court will generally, upon appli- 
cation, stay any proceedings brought in respect of mat- 
ters agreed to be referred. (17 & 18 Vict. c. 125, s. 11; 
infroy p. 26.) 

A person will be liable to an action for breach of Refusal to 
contract if he refuses to enter into an arbitration after of contract. 
having agreed to do so. (Livingston v. Ralli, 24 L. J., 
Q. B. 269 ; Webb v. Taylor, 1 D. & L. 676.) 

For attaining the ftdl beneficial effect of an award, it Sabmissions 
is often of great importance that a submission should be j^^^ ^{^ ^f 
made a rule of court. To enable parties to do this, it ^'^^ 
was enacted by 9 & 10 Will. 3, c. 15, s. 1, that persons 
desiring to end any controversy, suit, or quarrel, for 
which there is no other remedy but by personal action 
or suit in equity, may by arbitration agree that their 
submission of their suit to the award or umpirage of any 
person shall be made a rule of any of his Majesty's 
courts of record, and insert the agreement in the sub- 
mission, which may, on affidavit of the witnesses thereto, 
be made a rule of court and enforced by the usual 
means. Under this statute, and prior to the C. L. P« 
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. Crap. IY. Act, 1854, it was necessary to insert in the submission 

the consent clause for making it a rule of court, other- 
wise it could not be so made, and the person refusing to 
perform the award could not be proceeded against by 
attachment. Though the consent clause is of less im- 
portance now than formerly, it should never be omitted; 
for, as we shall see hereafter, a submission containing a 
consent clause possesses numerous advantages over one 
which does not. 

17 & 18 Vict The C. L. P. Act, 1854, s. 17, provides as follows : 
' <' Every agreement or submission to arbitration by 

consent, whether by deed or instrument in writing not 
under seal, may be made a rule of any one of the supe- 
rior courts of law or equity at Westminster, on the ap- 
plication of any party thereto, unless such agreement or 
submission contain words purporting that the parties 
intend that it should not be made a rule of court ; and if 
in any such agreement or submission it is provided that 
the same shall or may be made a rule of one in particular 
of such superior courts, it may be made a rule of that 
court only ; and if, when there is no such provision, a 
case be stated in the award, for the opinion of one of 
the superior courts, and such court be specified in the 
award, and the document authorizing the reference have 
not, before the publication of the award to the parties 
been made a rule of court, such document may be made 
a rule only of the court* specified in the award ; and 
when in any case the document authorizing the refe- 
rence is or has been made a rule or order of any one of 
such superior courts, no other of such courts shall have 
any jurisdiction to entertain any motion respecting the 
arbitration or award." 

Matters within To come within the meaning of the section, the refe- 

the statnto. « • . 

rence must be reBpecung some matter m controversy. 
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Thus, where the matter to be decided is one of mere Chap, rv. 
raluation^ left to the uncontrolled decision of some third 
person, it is not within the section, and cannot be made 
a rule of court ( Collins y. Collins^ 26 Beav. 306 ; Bo$ 
V. HeUhamy L. R., 2 Ex. 72 ; Wadstoorth v. Smithy 
40 L. J., Q. B. 118 ; L. R., 6 Q. B. 332) ; but where, 
in ascertaining the value or compensation, the matter 
assumes the character of a judicial inquiry, to be con- 
ducted upon the ordinary principles upon which judicial 
inquiries are conducted, by hearing the parties and the 
eyidence of their witnesses, the reference is within the 
meaning of the section. (^Re Hopper y L. R., 2 Q. B. 
367.) A covenant by indenture that any difference 
which may thereafter arise between the parties touching 
certain matters shall be and are thereby referred to an 
arbitrator named, constitutes a submission to reference 
within the section {Parkes v. Smithy 15 Q. B. 297) ; 
and so if the arbitrator is not named, but is to be 
afterwards appointed, provided the appointment is in 
writing. But we have seen that a parol submission 
cannot be made a rule of court {antey p. 19), and where 
two persons agreed by deed to refer aU matters in dis- 
pute which should arise between them to two arbitrators, 
one to be chosen by each party, and on disputes arising 
arbitrators were appointed by parol, it was held that the 
submission was by parol and could not be made a rule 
of court {Ex parte Glayshevy 3 H. & C. 442 ; 34 L. J., 
Ex. 41) ; but in a similar case, where one of the parties 
to the deed had appointed an arbitrator in writingy and 
on the other party making de&ult in appointing a second 
arbitrator, the arbitrator so appointed proceeded with 
the inquiry and made his award, the submission was 
allowed to be made a rule of court (Jte Newton v. 
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Chap. IV. Hetherinffton, 19 C. B., N. S. 342 ; and see Re Willcox 
and Storkeyy L. R., 1 C. P. 671.) 

The section does not apply where, hj the tenns of 
the submission, the arbitrator is to have power to 
require the parties to enter into bonds of submission or 
rules of court. {Fitzwilliam v. Dawes, 4 L. T., N. S. 
408.) 
When a sab- It is not usual to make the submission a rule of court 

mission is .'i*.* ^:3 i*a.i ^*« 

made a role of until it IS necessary to do so for the purpose of giving 
^°''' the court jurisdiction to enforce the award, or set it 

aside, or the like. The court has no jurisdiction, even 
by consent, to set aside or enforce an award until the 
submission has been made a rule of court. ( Owen v. 
Hurd, 2 T. R. 463; Be Ross, 4 D. & L. 648.) 
Amements to It is a common practice among conveyancers to in- 
di^en<m ^^ ^ partnership deeds, leases, contracts for works 
and other instruments relating to contracts, the perform- 
ance of which lies mainly infuturoy covenants or agree- 
ments providing that any diiBTerences or disputes there- 
after arising between the parties shall be referred to 
arbitration. Agreements of this kind do not deprive 
the courts of jurisdiction over the matters agreed to be 
referred; nor will the addition of a covenant not to sue 
in respect of such matters prevent either party fix)m 
bringing them into court {Horton v. Sayer, 4 H. & N. 
643; Lee v. Poffe, 30 L. J., Ch. 857); for such a cove- 
nant is an agreement to oust the jurisdiction of the 
courts, and it is estabKshed that, on grounds of pubKc 
policy, any agreement to oust the jurisdiction of the 
courts is void. (Broom, Com. 44.) But, though an 
agreement to refer future differences, followed by a cove- 
nant that the parties shall not prosecute any suit or seek 
any remedy on such differences without first submitting 



sue. 



MODE OF SUBMISSION. 25 

to arbitration^ is ineffectual for the purpose of barring Chap. IV. 
access to the courts, yet the same result may be effected, a lef eronce 
and the technical difficulty of " ousting the jurisdiction ^^ pj^^ellt 
of the courts" avoided, by an agreement to refer, fol- ^ * "8*^' *® 
lowed by a covenant that no cause of action or right to 
sue shall accrue to either party until a third person has 
decided on any differences that may arise between him- 
self and the other party to the covenant {Scott v. 
Avery y 5 H. of L. Ca. 812; Scott v. Corporation of 
Liverpooly 28 L. J., Ch. 230; Brown v. Overbury^W 
Ex. 715; Wiestwood v. Secretary of State for India, 
1 N. R. 262 ; Braunstein v. Accidental Death Insur- 
ance Co.y 31 L. J,, Q. B. 17; Tredwen v. Holman, 
31 L. J., Ex. 398; Elliott v. Royal Exchange Assur- 
ance Co.y L. R., 2 Ex. 237; Alexander v. Mendl, 22 
1j. T., N. S. 609) ; thus making the resort to arbitration 
a condition precedent to any right of action arising. 
Sut the terms of an agreement will not be unduly 
strained, so as to make the resort to arbitration a con- 
dition precedent to a right of action in respect of such 
matters as may not reasonably be supposed to have been 
contemplated by the parties. Where a building con- 
tract contained a clause that, in case of difference be- 
tween the contractor and his employer, the award in 
writing of the architect, in all matters connected with 
the works or their execution, or the value of extra work, 
or reductions, or tiie meaning of the plans or specifica- 
tions, should be a condition precedent to any proceeding 
whatever at law or in equity in respect of any matter 
or thing which could or might be the subject of such 
award ; it was held, that the architect's award was not 
a condition precedent to an action by the employer 
against the contractor for not completing the buildings 
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Chap. IY. and for leaving them unfinished. (Mans/teldy. Doolin, 

4 Ir. R., C. L. 17.) 

Proceedings Even where an agreement to refer contains no provi- 

agreement to sion against the accrual of a right to sue until arbitration 

refer gtayei j^^g j^^^^ resorted to, legal proceedings will seldom be 

permitted to be carried on now in respect of matters 
within the scope of such an agreement, for upon pro- 
ceedings being commenced by the one jMirty, the other 
17 & 18 Vict may, under the C. L. P. Act, 1854, apply to stay them. 
' Sect, 11 of that act provides as foUows : — " Whenever 

the parties to any deed or instrument in writing to be 
hereafter made or executed, or any of them, shall agree 
that any then existing or future differences between 
them or any of them shall be referred to arbitration, and 
any one or more of the parties so agreeing, or any per- 
son or persons claiming through or under him or them, 
shall nevertheless commence any action at law or suit 
in equity against the iother party or parties, or any of 
them, or against any person or persons claiming through 
or under him or them in respect of the matters so agreed 
to be referred, or any of them, it shall be lawful for the 
<5ourt in which action or suit is brought, or a judge 
thereof, on application by the defendant or defendants, 
or any of them, afler appearance and before plea or 
answer, upon being satisfied that no sufficient reason 
exists why such matters cannot be or ought not to be 
referred to arbitration according to Buch agreement as 
aforesaid, and that the defendant was at the time of the 
bringing of such action or suit, and still is, ready and 
willing to join and concur in all acts necessary and proper 
for causing such matters so to be decided by arbitration, 
to make a rule or order staying all proceedings in such 
action or suit, on such terms as to costs and otherwise 
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as to sucli court or judge may seem fit : provided always. Chap. IV. 
that any such rule or order may at any time afterwards 
be discharged or varied as justice may require." 

This section does not give to an agreement to refer Effect of the 
the effect of depriving a plaintiff of his right of action, *®**°'^' 
but it enables the defendant to take advantage of the 
agreement by application to stay proceedings in the 
action, and compel the plaintiff to resort to his remedy 
by arbitration. {Roper v. LendoUy 1 E. & E. 825.) 

The jurisdiction of the court, given by the above 
section, is not restricted to the time of the award, but 
when the order for reference contains no order as to the 
costs of tj^e action, the court has power to make such an 
order, though the arbitration is closed. (Bustros v. 
Lenders, 19 W. R. (C. P.) 757.) 

In Blythe v. Lafone (1 E. & E. 435; 28 L. J., its application 
Q. B. 164), it was held, that this section does not give forencra^axi 
power to stay proceedin£:s in bm action upon a deed or oii o°e instru- 

f 1 1 f -, . . mentandthe 

instrument, unless the deed or mstrument contams an agreement to 
agreement to refer differences, though the parties have ^oUiot. ^ 
made such an agreement in writing subsequently to the 
differences arising. But this decision has been dis- 
sented from {Mason v. Haddon, 6 C. B., N. S. 526), 
and probably would not now be followed. In Hat- 
ter sley V. Hatton (3 F. & F. 116), where the parties 
had gone on dealing upon the terms of a former and 
satisfied agreement which contained a clause for refer- 
ence, it was held to be within the statute. 

The exercise of the jurisdiction is a matter of discre- wiien proceed- 
tion with the court {Wickham v. Harding , 28 L. J., ^^ed^^^ 
Ex. 215), and to entitie the defendant to a stay of pro- 
ceedings he must make out, in the filrst place, that there 
is an agreement to refer, and, in the next place, he must 
satisfy the court that '^ no sujQScient reason exists why 
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Chap. rv. such matter caonot or ought not to be referred." {Mason 
V. Haddouy supra.) But proceedings will be stayed 
whenever the application is made bond fide by a party 
who has always been ready to refer, and the only mat- 
ters in dispute are within the meaning of the agreement. 
( Wheatley v. Westminster Brymbo Colliery Co., 2 Dr. 
& Sm. 347.) They will not be stayed where the object 
of the defendant is merely to delay the plaintiff (Lury 
V. Pearson, 1 C. B., N. S. 639), or where the arbitrator 
would not have power completely to deal with the case 
{Cook V. Catchpole, 34 L. J., Ch. 60; 10 Jur., N. S. 
1068), or the case is one of fraud {Wallis v. Hirsch, 
1 C. B., N. S. 316), or the reference agreed upon is 
not adapted to the special circumstances {Hirsch v. Im 
Thurniy 4 C. B., N. S. 569 ; 27 L. J., C. P. 264), or 
where in consequence of some of the contemplated 
parties not having entered into the agreement, it would 
be contrary to the intel^tion of the parties to refer the 
matter in dispute to arbitration. {Mason v. Haddon, 
6 C. B., N. S. 526.) 
Meaning of The terms " any then existing or future differences ** 

or fSm-e^if- include all differences arising out of the contract and 
ferences." within its scope, and are not confined to the very subject- 
matter of the action itself in which the court or a judge 
is applied to, to stay proceedings ; thus, where an action 
was brought for a liquidated demand for freight, on a 
charter party which proTided that any differences of 
opinion in principle or detail should be referred, and 
there was a counter claim for unliquidated damages 
arising out of the same instrument for breach of an 
alleged implied warranty of seaworthiness, the Queen's 
Bench stayed the action, though it was admitted there 
was no legal defence to the liquidated claim. {Russell 
V. Peligrini, 6 E. & B. 1020 ; 26 L, J., Q. B. 75.) 
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Though this decision was disapproved in the Ex- Chap. IV. 
chequer {Daunt v. Lazard, 27 L. J., Ex. 399), it has 
since been followed in the Common Pleas. {Seligmann 
T. Le BoutillieTy L. R., 1 C. P. 681.) So an action for 
a wrongM dismissal on a contract of hiring to super- 
intend a business^ which provided that any differences 
in respect to the business or otherwise, or anj matters 
connected with or in relation to the contract, should be 
decided by two persons, was held to be within the agree- 
ment to refer, and the action was stayed. ( Wichham v. 
Harding, 28 L. J., Ex. 215.) 

Differences of law, as well as of fact, if within the 
agreement for reference, fall within this section. {Ran- 
degger t. HolmeSy L. E., 1 C. P. 679; Willesford v. 
Watsony 20 W. R. 32.) 

The trustee of a bankrupt is not a person claiming 
** through or under" one of the parties to a reference, 
within the meaning of the act, .and the court will not 
stay proceedings commenced by the trustee in respect 
of matters agreed to be referred by the bankrupt. 
{Pennell t. Walker y 26 L. J., C. P. 9 ; 18 C. B. 651 ; 
and see Sturgis v. Curzon, 21 L. J., Ex. 38.) 

A court of chancery will not enforce specific per- Specific per- 
formance of an agreement to refer future differences to n^j^enuo*™ 
arbitration (Agar v. Macklowy 2 S. & S. 418), nor "^^^^ ^' 
substitute the master for an arbitrator. (/&•) And 
such an agreement is no plea to a bill brought in con- 
sequence of such differences. ( Wellington v. Mcintosh, 
2 Atk. 569.) Where a bill is filed in respect of matters 
agreed to be referred to arbitration, the proper course 
is for the defendant, after appearance, but before plea 
or answer, to apply to the court to stay proceedings 
under sect 11, C. L. P. Act, 1854. (1 Dan. Ch. Pr. 
619.) And the courts of chancery will be governed by 
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Chap. IV. the same confiiderations as the courts of common law in 
exercising this jurisdiction. 
Jarisdiction of Man J acts of parliament contain arbitration clauses^ 
bj statate. ousting the courts of their jurisdiction. An agreement 

to refer under sect 2, Railway Companies Arbitration 
Act, 1859 (22 & 23 Vict. c. 59), is, under sect 26, 
obligatory upon and oiusts the jurisdiction of the courts 
of chancery. ( Watford Rail. Co, v. London and North 
Western Rail Co., 38 L. J., Ch. 449.) 



Sect. 2. — Submission by Order of Court or of a Judge. 

Fending Matters which are the subject of a pending action in 

ferred by role ^^^ of the superior courts at Westminster may, by con- 
of court OT ggjj^. Qf ^jjg parties, be referred to arbitration, before the 

action is called on for trial by a rule of court made in 

the cause or by order of one of the judges, after it has 

been called on and the jury sworn by order of nisi prius, 

with or without a verdict being taken, as the parties 

may think proper. (2 Lush's Practice, 1037 ; 2 Chit 

Arch. 12th ed. 1632.) 

Such refer- If no action be pending, the courts have no jurisdic- 

when an action ^^'^ ^^^^ ^^^ matters, and the parties cannot refer by 

pending. ^^ ^^ ^^^r {R. V. Hardey, 14 Q. B. 529) ; but if 

there be an action pending any other matter in diffe- 
rence de hors the cause may be comprehended in the 
rule or order of reference. (^Bonner v. Charlton, 5 East^ 
139.) And a person not a party to the action may, by 
consent, be made a party to the reference, and wiU be 
bound by it and cannot retract it. ( Williams v. Lewis, 
7 E. & B. 928 ; Rogers v. Stanton, 7 Taunt 575, n.) 
Beference on A reference by judge's order or rule of nisi prius is 
tenna." ^^7 often made on ^' the usual terms.'' These are well 
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known terms which are embodied in a printed form of Chap. IY. 
order used bj the associates. If it is necessary, such 
other terms, not included in the printed form, as may 
be agreed upon are added. 

To prevent an award being, set aside through the OMer should 
arbitrator's omission to decide each issue where costs ^bUrator^from 

abide the event, a clause is often inserted in orders of deciding each 
.... . . issue, 

nisi prius, that it shall be sufficient for the arbitrator to 

find in the cause generaUj, unless either party shall 

request him to decide some particular issues. {Morgan 

T. Thomas, 9 Jur. 92.) 

The order to refer should also contain a clause to and should staj 
stay proceedings in the action ; and if the award is ^ ^' 

likely to be under 20/., or to be such as if the cause 
had been tried would require the certificate of the judge 
to give the parties costs, power should be given to the 
arbitrator to certify in the same manner as a judge 
might liave done. 

An order of nisi prius may be made a rule of court Orders of nisi 
(^Millington v. Claridge, 3 C. B. 609; Harrison v. judge's orders 
Smithy 1 D. & L. 876); so may a judge's order re- ^™^*'^^ 
ferring a cause. (2 Chit. Arch. 12th ed. 1641.) An 
order of reference with the appointment of umpire and 
two enlargements of the time for making the award 
endorsed thereon, having been accidentally destroyed, 
the court (on payment of costs) allowed a duplicate of* 
the order, together with copies of the endorsements on 
the originals, verified by affidavit, to be made a rule of 
court {Parker v. Bachy 17 C. B. 512.) Where there 
Ls a reference by judge's order, and the costs of the 
action and of the reference are left in the discretion of 
the arbitrator, the costs of making the order a rule of 
court are in the discretion of the court, and wiU not be 
allowed unless deemed necessary; nor will they be 
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Chap. IV. deemed so if the order has been made a rule of court 

without a previous demand of the money awarded. 

{Carter v. The Burial Board of Tonge, 5 H. & N. 

623; 29 L. J., Ex. 293.) 

Of wh&t court Where a number of actions, pending in different 

the order may , /• j i. j. x • • 

be madear3e. courts, are referred by one agreement contammg a con- 
sent that it may be made a rule of either of the different 
courts, and it is made a rule of one of them, an appli- 
cation will be refused to make it a rule of another. 
( Winpenny v. Bates, 1 Dow. 559.) And it may be 
provided in a cause referred by judge's order, that the 
order may be made the rule of another court; if so, the 
latter court will make the order a rule of tha£ court 
{Mihtead v. Craufieldy 9 Dow. 124.) 
Suits in equity A court of equity, upon consent of the parties, will 
^^d' '^ order the matters in question in a suit to be referred to 

arbitration. The court will not, however, give direc- 
tions as to the carrying on of the reference {Houghton 
V. Bankart, 3 De G., F. & J. 16), and if it fidls the suit 
will proceed as if it had not been directed. ( Crawshay 
V. Collins, 3 Swanst. 90.) 
and BuitB in The judge of a county court may, with the consent 

con^™^ ^ of both parties, order a suit before him, with or without 

other matters in difference (within the jurisdiction), to 
be referred to arbitration to a person or persons, in such 
manner and on such terms as he thinks reasonable and 
just (9 & 10 Vict. c. 95, s. 77 ; 19 & 20 Vict. c. 108, 
s. 23), and such reference cannot be revoked by either 
party except by consent of a judge. The award of the 
arbitrator is to be entered as the judgment in the cause. 
(9 & 10 Vict. c. 95, s. 77 ; PoUock & Nicol's Co. Ct. 
Pr. 7th ed. 256.) 
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Chap. IV. 
Sect. 3. — Compulsory Reference. 

Bj the common law of England there is no power of CompnUory 
compeUing peraons to refer. For obvious reasons of jj^** **' 
pubKc policy^ the C. L. P. Act^ 1854^ has introduced 
proyisions for the compulsory reference of actions where 
the disputes are regarding mere matters of account. 

Sect. 3 is as follows : — ** If it is made to appear^ at 
any time after the issuing of the writ^ to the satis&ction 
of the court or a judge, upon the application of either 
party, that the matter in dispute consists wholly or in 
part of matters of mere account which cannot conve- 
niently be tried in the ordinary way, it shall be lawfid 
for such court or judge, upon such application, if they 
or he think fit to decide such matter in a summary 
manner, or to order that such matter, either wholly or 
in part, be referred to an arbitrator appointed by the 
parties, or to an officer of the court, or, in country 
causes, to the judge of any county court, upon such 
terms as to costs and otherwise as such court or judge 
shall think reasonable ; and the decision or order of 
such court or judge, or the award or certificate of such 
referee shall be enforceable by the same process as the 
finding of a jury upon the matter referred." 

Sect. 6 provides that ^' if upon the trial of any issue 
of fiu^ by a judge imder this act, it shall appear to the 
judge that the questions arising thereon involve matter 
of account which cannot conveniently be. tried before 
him, it shall be lawfid for him, at his discretion, to order 
that such matter of account be referred to an arbitrator 
appointed by the parties, or to an officer of the court, 
or, in country causes, to a judge of any county court, 
upon such terms, as to costs and otherwise, as such 
judge shall think reasonable ; and the award or certifi- 

B. D 



34 LAW OF ARBITRATIONS AND AWARDS. 

Chap. IV. cate of such referee shall have the same effect as herein* 
before provided as to the award or certificate of a referee 
before trial ; and it shall be competent for the judge to 
proceed to try and dispose of an j other, matters in ques* 
tion not referred, in like manner as if no reference had 
been made.'' 

The power to refer causes to ooimtj court judges, 
under the above sections, is now repealed. (21 & 22 
Vict c. 74, s. 5.) 
At what times Sect. 3 does not empower a judge to compel a refe- 
may be com- rence of a cause at trial, but onlj before trial {Robson 
^^' V. Leesy 6 H. & N. 258 ; 30 L. J., Ex. 235 ; sed qutere, 

Jeffries v. Lovelly 19 W. R. 408); and the 6th section 
only applies where a judge is trying a cause without a 
jury, so that the power cannot be exercised after the 
jury is sworn. (Jeffries v. Lovell^ suprcu) 
In what caaes. Where the matters in dispute consist in part only of 
matters of account, the court or a judge may order the 
whole or pare only of the matters to be referred. 
(^Browne v. EmersoUy 25 L. J., C. P. 104 ; 17 C. B. 
361; Reece v. Chaffers ^ 11 W. R. 307; Murray t. 
Sunderland Dock Co., 1 F. & F. 179.) And the whole 
may be referred although a question of firaud is in-> 
volved. {Imhofy. Suttouy L. R., 2 C. P. 406.) Even 
where a question of firaud arises upon the inquiry 
before the referee he must still proceed. {Insull v. 
Moojen, 3 C. B., N. S. 359 ; 27 L. J., C. P. 75.) 
Whether the action can be referred as being one of 
mere account, is a question to be determined by refe- 
rence to the pleadings and particulars only. ( Stafford 
Gas Co. V. Ratcliffe, 19 W. R. 776 ; L. R. 6 Ex. 224.) 
An action for dilapidations where money is paid into 
court, and the question in dispute is only as to the 
amount of damages is a matter of mere account within 
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the Statute ( Cummins v. Birhetty 3 H. & N. 156 ; 27 Chap. IV. 
L. J., Ex. 216 ; Pell v. Addison, 2 F. & F. 291 ; 
Angell v. Felgate, 7 H. & N. 396 ; 31 L. J., Ex. 41); 
but it has been doubted whether an action on a bond 
where there is only a plea of payment is ( Chapman v. 
Van Toll, 8 E. & B. 396 ; 27 L. J., Q. B. 1) ; and in 
an action on some bills of exchange against the drawer 
who had admitted drawing the bills, the court refiised 
to order a reference considering the matter in difference 
not one of account^ and nothing being shown that it 
could not conyeniently be tried in the ordinary way. 
{Pellatt V. Markwick, 3 C. B., N. S. 760.) But where 
the claim was partly for matters of account, and also to 
recover back money paid as commission on orders alleged 
to be fictitious, the judge having referred the case, the 
court held that he had jurisdiction to do so. {Imhof 
▼. Sutton, L. E., 2 C. P. 406 ; 36 L. J., C. P. 130.) 
An action in which either the terms of an agreement 
declared on, or the nature of the pleadings, necessarily, 
involve matters of account will be referred, and a cross 
daim for security will also be referred. {Jones v. Beau^ 
nwnt, 1 F. & F. 336.) No power is given to order a 
reference of the cause and of *^ all matters in difference." 
{Kendil y.Merrett, 25 L. J., C. P. 251 ; 4 W. R. 594.) 

A compulsory reference may be set aside if there is Setting aside 
no dispute as to amount but only as to liability. {Brown refereiice. 
▼. Girardy 19 L. J., Ex. 324.) But where the plain- 
tiff assents to and has the carriage of an order to refer 
a suit as involving matters of account, he cannot after 
Bome delay apply to rescind the order on the ground 
that it is not a matter of mere account. {Rogers v. 
Reams, 29 L. J., Ex. 328.) 

The court ha^ no more power to set aside an award, A compulsory 
or remit a case back to the arbitrator, where the re- the same inci- 

d2 
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Chap. IY. ference is compulsory under this act, than where the 
dents aa one reference is by consent. {Hogg t. Burgess, 27 L. J., 
bycoMent jjx. 318.) And in such a reference the arbitrator is 

governed by the same rules as in an ordinary arbitn^ 
tion {Holloway y. Francis, 9 C. B., N. S. 559 ; InsuU 
V. Moojen, 3 C. B., N. S. 359 ; 27 L. J., C. P. 75), 
and his opinion upon questions both of law and &ci is 
as binding on the parties as in a voluntary reference. 
{Baguley v. Markwich, 30 L. J., C. P. 342 ; S. C. nonu 
Baggalay v. Borthwicky 10 C. B., N. S. 61.) 

Notwithstanding a compulsory reference the cause 
still remains in court. {Edwards v. Edwards, 28 
L. J., C. P. 25.) 
Power of the The Court of Chancery will still restrain actions at 

conrt of chan- i -i j-l . t a j j 

eery to restrain ^^ where the accounts are complicated and can more 
i^^^bythe ^"^^^7 ^ taken in chancery. {Croskey v. European 
«*• and American Steam Co., 1 J. & H. 108.) 

Compulsory Power is given to the Court of Quarter Sessions 

qaarter sea- compulsorily to refer appeals under the Land Drainage 

Act, 1861 (24 & 25 Vict. c. 133, ss. 48, 49), and the 
Highway Act, 1864 (27 & 28 Vict. c. 101, ss. 40, 41), 
when they consist wholly or in part of mere matters of 
account, and the above provisions of the C. L. P. Act^ 
1854, apply to such references. 



sions. 



Sect. 4. — Submission under particular Statutes. 

Enactments empowering the reference to arbitration 
of particular matters usually indicate the mode of sub- 
mission. 
Snbmisrion The mode of referring matters authorized under the 

C° Act, 1846. * ^' ^' ^' -^^*> 1845, is thus pointed out by sect. 25 : — 
" When any question of disputed compensation by this 
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or the special act, or any act incorporated therewith, Chap. IV. 
authorized or required to be settled by arbitration, shall 
hare arisen, then, unless both parties shall concur in the 
appointment of a single arbitrator, each party, on the 
request of the other party, shall nominate and appoint 
an arbitrator, to whom such dispute shall be referred ; 
and every appointment of an arbitrator shall be made 
on the part of the promoters of the undertaking under 
the hands of the said promoters or any two of them, or 
of their secretary or clerk, and on the part of any other 
party under the hand of such party, or if such party be 
a corporation aggregate under the common seal of such 
corporation ; and such appointment shall be delivered 
to the arbitrator, and shall be deemed a submission to 
arbitration on the part of the party by whom the same 
shall be made ; and after any such appointment shall 
have been made neither party shall have power to revoke 
the same without the consent of the other, nor shall the 
death of either party operate as a revocation ; and if for 
the space of fourteen days after any such dispute shall 
have arisen, and aft;er a request in writing, in which 
shall be stated the matter so required to be referred to 
arbitration, shall have been served by the one party on 
the other party to appoint an arbitrator, such last- 
mentioned party &il to appoint such arbitrator, then 
upon such fidlure the party making the request, and 
having himself appointed an arbitrator, may appoint 
such arbitrator to act on behalf of both parties, and such 
arbitrator may proceed to hear and determine the mat- 
ters which shall be in dispute, and in such case the 
award or determination of such single arbitrator shall 
be final." 

The submission may be made a rule of any of the May be made 

. •,■■ i*i •. .1 T A role of court. 

superior courts, either of law or eqmty, on the appuca- 
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Chap. IV. 



Preliminary 
fonns only 
required in 
compulsory 



Steps to be 
taken before 
nominating an 
arbitrator. 



How com- 
panies should 
appoint an 
arbitrator. 



tion of any of the parties. (Sect. 36 ; and see Hawley 
V. North Staffordshire Bail Co., 2 De G. & S. 33 ; 
Be Ware, 9 Ex. 395 ; 23 L. J., Ex. 145.) 

If both parties concur in the appointment of an 
arbitrator, all that is necessary is that the appointment 
should be signed bj the secretary of the company ; a 
strict compliance with the various preliminary steps 
only being required when the reference is compulsory. 
{Collins y. South Staffordshire Bail, Co., 21 L. J., 
Ex. 247.) 

K the amoimt claimed is not paid or agreed to be paid 
within twenty-eight days (s. 68), it is the duty of the 
claimant (and of the promoters also) to endeavour to 
procure the appointment of a single arbitrator before 
LminatinganLtratoronhiso^ behalf. {YaUs.. 
Mayor of Blackburn, 29 L. J., Ex. 447.) If unsuc- 
cessful in this attempt, he should appoint an arbitrator 
himself and notify the appointment to the other party, 
and request them in writing to appoint an arbitrator on 
their part. {Bradley v. Lond. and North Western Bail. 
Co., 5 Ex. 769.) Should they fidl to do so for fourteen 
days he may then appoint an arbitrator to act for both 
parties. The reason of the notice is to afford the other 
fflde an opportunity to acquiesce in the appointment 
already made, (i^*) The notice should be in express 
terms; it is not sufficient to state an intention of 
appointing, but an actual appointment should be made 
and deKvered to the arbitrator and notice thereof given 
to the promoters, (ii.) 

The company's appointment is required to be under 
the hands of the " promoters or any two of them," or of 
their secretary or clerk (s. 25). It ought to be made 
under the hands of the secretary, for the word " pro- 
moters " refers to the company; but it is difficult to say 
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who are two of the company. If the interpretation Chap.IV. 
clause had included the word '^ directors " in the word 
** promoters '* this difficulty would not have arisen. 
(See Ingram on Compensation^ 138 ; Lloyd on Com- 
pensation, 115.) 

Though neither party may revoke the submission when sabmis- 
without the consent of the other, yet, if it clearly ^^^ 
appear that the arbitrator or umpire is about to exceed 
his jurisdiction, the court may interfere on an appUca^ 
tion to revoke the submission. {Faviell v. Eastern 
Counties Rail. Co., 17 L. J., Ex. 223.) 

A submission under this act may, by consent, be 
made to embrace incidents and impart powers not 
included in a reference which proceeds simply on the 
statutory clauses ( Caledonian Rail. Co. v. Lockharty 3 
Maoq. 808); but if it does, it cannot be made a rule of 
court under sect. 36. (In re fVare, 9 Ex. 395 ; Daw- 
son V. York and North Midland Rail. Co.y 9 Ex. 401.) 
And if the parties agree that two persons named shall 
nominate the arbitrator, instead of doing so themselves, 
it will not be a reference under the statute, though it 
maybe on the terms of it. {Martin v. Leicester Water- 
works Co., 3 H. & N. 463.) 

Provisions are also made in the Railways Clauses Act, SabmurioDs 
1845 (8 & 9 Vict. c. 20, s. 126) ; the Companies Clauses statates. 
Act, 1845 (8 & 9 Vict. c. 16, s. 128); the Public 
Health Act, 1848 (11 & 12 Vict. c. 63, s. 123), and 
other statutes, as to the mode of submitting matters, by 
those statutes respectively authorized to be referred. 

Submissions under the Railway Companies Arbitra- 
tion Act, 1859, must be in writing under the common 
seals of the submitting companies. (22 & 23 Vict 
c. 59, s. 2.) 
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CHAPTER V. 



WHAT MATTEB8 ABE INCLUDED IN A SUBMISSION. 



Chap. V. 



General refe- 
renoe inclades 
mUdispntea. 



Not controlled 
bj specific 
recitaL 



A SX7BMISSI0N should be distinctlj framed so as to em- 
brace all matters^ and those only, which the parties 
mean to refer. 

A general submission of ^* all matter in difierence 
between the parties," will empower the arbitrator to 
adjudicate on all disputes affecting their civil rights 
(Baker y. Townsendy 7 Taunt. 422) ; even on rights 
in autre droits such as claims in their capacity as exe- 
cutors or administrators, or in behalf of their wives. 
(Elletson v. Cummins^ 2 Stra. 1144; Morse y. Sury, 
8 Mod. 212 ; Lumley y. Hutton, Cro. Jac. 447.) So 
a reference in a cause of ^' all matters in dispute between 
the parties" will be a general submission ; while a sub- 
mission of '^ all matters in dispute in the cause" is con- 
fined to matters actually in dispute in the cause. (Mal- 
colm y. FullartoHy 2 T. R. 645 ; Smith y. Muller, 3 
T. R. 624, 626, per Buller, J.) A submission of '* all 
debts and demands" comprehends all, whether by simple 
contract or specialty. (Roberts y. Marietta 2 Saund. 
190.) A submission of ''all actions" extends only to 
actions pending, and not to causes of action (I Co. Litt 
s. 492) ; but '' actions and complaints" would include 
the latter. (Com. Dig. " Arb." D. 4.) 

A submission of all matters in di£krence is not con- 
trolled by a recital of some specific matters. ( Charlton 
y. Spencer, 3 Q. B. 693.) Where, howeyer, a submis- 
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sion to arbitration referred the amount of loss bj fire on Chap. V. 
** wool in the process of wooling^ carding^ scribbling, 
and spinning,'^ but in other parts of the submission 
'' raw wool" was spoken of, the arbitrator was held to 
be justified in refusing to take into his consideration 
wool in the process of manu&cture, but not at the lime 
of the fire in any of the carding machines. {In re 
Hursiy 1 H. & W- 275.) 

On a reference of every dispute arising out of a con- 
tract, the arbitrator may decide a dispute as to the 
construction of the contract. ( Thorhurn v. Barnes, 
L. K, 2 C. P. 384 ; 36 L. J., C. P. 184.) 

A daim made and abandoned before the arbitrator, Wliatare 
or withdrawn, is not a matter in difference {Bird v. differonoe." 
Cooper, 4 Dow. 148 ; Lawrence v. Bristol and North 
Somerset Rail Co., 16 L. T., N. S., Ex. 326); but a 
claim made by one side before the arbitrator, and ad- 
mitted by the other to be correct, is a '* matter in dif- 
ference" and must be adjudicated upon. {In re Robson 
V. Railston, 1 B. & Ad. 723.) 

In a submission under the L. C. C. Act, 1845, the Siibmiraion 
arbitrator cannot decide a question of title {Brandon aJji^^ms. 
y. London Chatham and Dover Rail. Co., 34 L. J., 
Ch. 333), and he can only award in respect of interests 
actually claimed by notice. {In re Rhys and Dare 
Rail Co., L. R, 6 Eq. 429; 37 L. J., Ch. 719.) 

A reference of aU matters in difference will not em- Matters in- 
power an arbitrator to go into a claim within the scope former refe- 
of a former reference in which the arbitrator directed r«°J» °?'. 

incmaea in 

mutual releases, notwithstanding the matter was not "matters in 
specifically considered and awarded on by the former 
arbitrator. ( Trimingham v. Trimingham, 4 N. & 
M. 786.) Everything which might have been gone 
into on a previous reference must be taken to have beec 
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Chap. V. 



Beferenoeof 
acaaeeisof 
ihecaaaeaa 
it stands. 



Sabseqnent 
matters in- 
ciaded bj 
agreementi 



or by infe- 
rence. 



decided on. {Smith, v. Johnson, 15 East, 213 ; Birhs 
V. Trippet, 1 Saund. 28 c.) 

Befereiice of a cause at nisi prius is a reference of 
the cause as it stands, and the arbitrator can only 
decide on the matters which the jury would have done. 
{Ashworth y. Heathcote, 6 Bing. 596 ; Atkinson v. 
Jones, 1 D. & L. 225; Cooper v. Langdon, 9 M. &. 
W. 60); and ^'aU matters in difference between the 
parties," in such a case, does not include claims arising 
after the date of the writ {Atkinson v. Jones, supra ; 
Pearse y. Cameron, 1 M. & S. 675), or empower the 
arbitrator to award on future and contingent claims 
{Re Brown v. Croydon Canal Co., 9 A. & E. 522; 
Baf^fil y. Leigh, 8 T. B. 571); nor will a submisaon 
of all existing differences and ^'anything in anywise 
relating thereto" extend the arbitrator's authority to 
matters arising after the submission, since matters re- 
lating to existing circumstances must themselyes exist 
at the same time as the existing diflferences* {In re 
Morphea, 2 D. & L. 978, per Coleridge, J.) 

Matters arising subsequently to the commencement 
of the action or the date of the submission may, by 
agreement of the parties, be included in the reference {Re 
Brown y. Croydon Canal Co., supra) ; and in Brown 
y. rVatson (8 Scott, 391 ; 8 Dow. 22), where from 
the peculiar terms of the submission it appeared that 
the parties meant to treat a growing demand as if it 
were a by-gone claim, the arbitrator was held justified 
in taking it into his consideration. 

A power to deal with subsequent matters may some* 
times arise by inference where the parties clearly meant 
it ; thus, where an action of repleyin haying been brought 
in respect of a distress for an annuity, a reference was 
agreed to of '^ the cause and aU matters in relation to 
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the annuity in question," and the arbitrator awarded Chap. V. 
50/. for arrears of the annuity due at the time of dis- 
tress, and 40/. for arrears accruing between that time 
and the date of the order of reference, he was held not 
to have exceeded his authority. ( Wynne v. Wynne^ 3 
Scott, N. B. 435.) And a railway company having 
taken possession of lands of the plaintiff, he brought an 

action of ejectment which with aU matters in difference i 

was referred to an arbitrator who was to settle the price 
of compensation ; he was held entitled to take into con- 
sideration mesne profits down to the time of making 
his award. {Smalley v. Blackburn Bail. Co., 2 H. & 
N. 158.) 

A reference of all actions between A. and B. does not 
comprehend tuitions where A. and his wife are parties 
(Boll. Ab. "Arb." D. 4; Barnardiston v. Fowler, 

10 Mod. 205) ; or in which A. and another are parties { 
on one side, and B. on the other. {Fisher v. JPimbleyy 

11 East, 189.) But where there is a reference of dis- 

I 

putes between A. and B. on the one side, and C. 

on the other, this is taken distributively, and gives the \ 

arbitrator the power to determine differences existing 

between them, or either of them; and therefore an 

award of a matter in dispute between A. and C, or 

even of a matter between A. and B., would be good, such ! 

disputes being embraced by this reference. {Baspole^s 

Case, Yelv. 203 ; Carter v. Carter, 1 Vem. 259 ; fFinter 

V. White, 3 Moore, 674; Adcock v. Wood, 6 Ex. 814; \ 

7 Ex. 468.) 
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CHAPTER VI. 

ALTERATION AND AMENDMENT OF THE SUBMISSION. 

Chap. VI. The terms of a submission to arbitration^ like any other 
Snbmiasion agreement, may be altered before the award is made, by 
^oonaent ^^^ consent or further agreement of the parties. But to 

preserve the right of action on the original submission 
the alteration should be by an instrument of as high 
a nature as the submission, for, after the alteration, the 
instrument affecting die alteration becomes the submis- 
sion, incorporating all the unaltered terms of the original 
submission. Thus, where a submission was by deed, 
and a new arbitrator was, by a written memorandum, 
substituted in the place of one of the original arbitrators, 
such an appointment was held to constitute a new sub- 
mission, not under seal, incorporating all the remaining 
provisions of the former submission. ( Tunno v. Bird^ 
5 B. & Ad. 488; Evans v. Thomson, 5 East, 189; 
Greiff v. Talbot, 2 B. & C. 179.) 

The remedy by action on the deed of submission 
will be lost unless the alteration is also under seal 
(Brown v. Goodman, 3 T. R. 692, n. (b) ) ; and then the 
remedy will be by attachment or action on the award. 
(Evans v. Thomson, 5 East, 189.) 

A recognizance to perform the award of B., is not 

forfeited by the non-performance of the award of C, 

who, by the consent of the parties, is substituted for B. 

by rule'of court. (jB. v. Bingham, 3 Y. & J. 101.) 

Any alteration by consent of the parties, of the terms 
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of a reference by judge's order or rule of courts should Chap. VL 
be by amendment of the rule or order^ drawn up accord- 
ing to the new agreement. 

If the submission is by agreement of the parties^ the 
courts have no power to alter the submission or to set it 
aside* 

The courts will sometimes amend rules and orders of Courts will 

. , . ' amend ordere 

reference to effectuate the real intention of the parties, of reference 
where the orders have been erroneously or insujfficiently agreement <rf 
drawn up. They cannot, however, add anything which *^® pwtiea- 
requires the fiirther consent of the parties; but they can 
correct a clerical error, as where the christian and sur- 
name of the defendant were transposed in the order 
(Price V. James y 2 Dow. 435); or insert such omitted 
matters as are incident to the substance of the agreement 
between the parties, as in an order at nisi prius that 
defendant should sell certain lands at a valuation, the 
words '* that the defendant should make a good title 
and execute a conveyance of the premises" were added, 
such terms being implied in. the original order (Evans 
V. Senor, 5 Taunt. 662); so where a cause was referred 
on the " usual terms," the court inserted a power to 
amend, which had been omitted in drawing up the 
original order. ( Thompsett v. Bowyer, 9 C. B., N. S. 
284; 30 L. J., C. P. 1.) And where a rule for com- 
pulsory reference was silent as to costs, and it appeared 
that the understanding of the officer of the court and of 
the parties on the drawing up of the rule was that costs 
would abide the event, and the arbitrator awarded in 
&vour of the plaintiff, the court amended the rule nunc 
pro tunc so as to give effect to the agreement of the 
parties when the rule was drawn up. {Bell v. Posth^ 
thwaite, 5 E. & B. 695 ; 25 L. J., Q. B. 63.) On a ** 
reference of a cause two orders of msi prius were drawn 



46 LAW OF ABBITRATIOKS AND AWARDS. 

Chap. VI. up for the respective attomies of plaintiff and defendants, 
whicli were not duplicates, but varied in their terms, 
and the defendants, after making their part of the order 
a rule of court, moved to set aside the award (the arbi- 
trator having acted on the plaintiff's part of the order 
only), and the plaintiff made a counter motion to set 
aside the rule of court confirming the defendants' order 
as incorrect ; the court directed a reference to the asso- 
ciate to ascertain which of the two orders was drawn up 
in accordance with his minutes of the agreement made 
at the trial, and on receiving his report set aside the 
rule of court confirming the defendants' order. (Alder 
V. Savtll, 5 Taunt 453.) 
But altentioDs But the courts have no power to amend so as to intro- 
must nofc duce a new cause of action, or to make the parties refer 

Sm^'of '^'^ what they never consented to refer {Smurthwaite v. 
action. Richardson, 15 C. B., N. S. 463), and therefore can 

only make an alteration in an order of reference when 
it is manifest that there has been some omission on the 
part of the officer, or that, through some accident or 
mistake, the order is not in accordance with the inten- 
tion of the parties, and does not in &ct embody their 
i^preement. ( Vanderbyl v. APKennai L. R., 3 C. P. 
252 ; Houghton v. Bankart, 3 De Gr., F. & J. 16.) 

An order of reference will not be varied upon a sug- 
gestion by one party of subsequentiy discovered matter. 
{Drake v. Brawny 2 C. M. & E. 270.) 
TemoB inad- The court wiU often amend an order by striking out 

Bertedi^T^be terms which have been inadvertentiy inserted; thus 
omitted. where a cause was referred upon the usual terms con- 

tained in a printed form of, amongst others, '^ filing no 
bill in equity," and it being found essential to the jus- 
tice of the case that a bill should be filed, the condition 
was erased [Grimstane y. Bell, 4 Taunt 254); and 
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where the words " and all matters in difference" were Chap. VL 
improyidentlj inserted in a compulsory reference, the 
court struck them out. {Kendil v. Merrett, 25 L. J., 
C. P. 261 ; but see Rawtree v. King, 5 Moore, 167.) 

The court will not amend an order of reference, 
drawn up by one of the parties thereto, upon affidavits 
bj such party that an error was made by him in copy- 
ing a document attached by consent to the order of - 
reference. {Wynn v. Nicholson, 18 L. J., C. P. 231; 
7 C. B. 819.) And when a cause had been referred on 
terms signed by counsel on both sides, but the order 
drawn up varied from those terms, the parties appear- 
ing from their subsequent acts to have been in &vour 
of the terms of the order, the court refused to amend it 
in accordance with the original terms. {Pearman v. 
Carter, 2 Chit. 29.) Where the arbitrator awarded a 
larger sum than that mentioned in the order of refe- 
rence, and there appeared to be a mistake in the order 
as to the sum, sembk, that the court would amend the 
order. {Hannen v. Jube, 10 Jur. 926.) 

K a proposed alteration is a material one or will Materml 

• n n 1 /• 1 alterations 

mtroduce new matter there must be a consent of the only by 
parties. ( Cross v. Metcalfe, 5 A. & E. 800.) When a ~'"*^*- 
cause was referred at nisi prius, without any notice of 
set-off, it was held that a second order could not be 
made to enable the defendant to give a particular of 
set-off. (Ashworth v. Heathcote, 6 Bing. 596.) In 
Morgan v. Tarte{\\ Ex. 82), where a cause was re- 
ferred to arbitration without power of amendment, it 
was held that a judge has no power, except by consent 
of the parties, to order the particulars of demand, 
specially indorsed on the writ, to be altered by in- 
creasing the amount of one of the items; though in an 
earlier case in the Common Fleas, {Blunt v. Cooke, 



when set aside. 
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Chap. VL 4 M. & Gr. 458)^ after several meetingB had taken place, 
tlie court allowed the plaintiff to amend his particulars 
by the insertion of other items in respect of sendees 
during the period covered by the former particulars. 
8abmi88ioD, If an order of reference has been improperly drawn 

up {Ratotree y. King, 5 Moore, 167), or obtained by 
fraud {Sackett y. Owen, 2 Chit. 39), application should 
be made to set it aside, and not to set aside the award. 
Where a stranger, who had agreed to join in a submis- 
sion of a cause, refused to proceed with the reference^ 
the submission was set aside on the application of one 
of the parties to the cause. {Bacon v. Cresstoell, 1 
Hodges, 189.) And where the plaintiff had acted 
with bad fiuth towards the defendants, and had en- 
deavoured at eveiy step to defeat the object of the refe- 
rence, a submission was set aside. {Morgan v. Miller, 
6 Bing. N. C. 168.) 
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CHAPTER VII. 

DURATION OF THE ARBITBATOR'S AUTHORITY UNDER 

THE SUBMISSION. 



Sect. 1. — Enlargement of Time by the Arbitrator or 

the Parties. 

There should in every submission be a certain day chap. YH 
named^ on or before whicb the arbitrator is to make ^^^^^^"^f 
his award, for, if there is no limitation of time for •rbjtrator'g 

' ..11 /. anthonty when 

Tirm.lnTig the award, there is, m the absence of any no time is 
statutory provision affecting the submission, no implica- awanl. 
tion that he shall make it within a reasonable time. 
{Curtis V. PottSy 3 M. & S. 145.) But, if after the 
parties request the arbitrator to do so, he neglects to 
award within a reasonable time, it would be ground for 
revocation of the submission. ( Salter v. Yeates^ 5 Dow. 
291.) And now, since the C. L. P. Act, 1854, an Three months 

,.. . ^ -1 -I Aj-"« under C. L. P. 

arbitrator acting under any document containmg an ^^ 
agreement that it may be made a rule of court, or under 
any compidsory order of reference, or any order refer- 
ring the award back, shall make his award under his 
hand, and (unless such document or order respectively 
shall contain a different limit of time) within three 
months after he shall have been appointed and shall 
have entered on the reference, or shall have been called 
upon to act by a notice in writing from any party 
(s. 15). 

R. E 
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Chap. vn. The three months only begin to ran from the time the 
From what arbitrator enters on the reference, and he enters on the 
nMQt^^b^in ^ference, not when he accepts the office or takes upon 
to nm. himself the functions of arbitrator by giving notice of 

his intention to proceed, but when he begins the real 
business of the reference by holding a meeting of the 
parties, or proceeds under a peremptory appointment 
ex parte. {Baker y. Stephens, L. B., 2 Q. B. 523.) 
And the same construction applies when the matter is 
referred back and the arbitrator has to enter on the 
reference de novo, (iJ.) 
When time If the submission mentions a time within which the 

rnuBt be within award must be made, that is a condition that must 
^^ be strictly complied with unless further time be given. 

unless further A submission, however, usually contains a power for the 
"^'^^^^ arbitrator to enlarge the time for making his award. 
The enlargement must be made during the time pre- 
viously fixed for making the award. The submission 
may contain an express power for the arbitrator to 
enlarge from time to time, or such a power may be 
inferred from the terms used; thus, if the submisnon 
direct the award to be made on a certain day or on or 
before any other day to which the arbitrator may en« 
large the time, power to enlarge as often as he thinks 
necessary will be implied. {Payne v. Deakle, 1 Taunt. 
509 ; Barrett v. Parry, 4 Taunt 657.) 
Enlargement Where a cause was referred to two arbitrators with 
three arbitnp power to them to appoint a third, and power for any 
^"' two of them to enlarge the time, and the two first named 

enlarged the time before appointing the third, the court 
held that this was an invalid enlargement as all three 
should have been in a position to exercise judgment on 
the point (Reade v. Dutton, 2 M. & W. 69.) And 
the objection is not waived in such a case by the party 
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attending before the arbitrator, cross-examining wit- Chap. vn. 
nesses and the like. {Hall v. Rouse, 4 M. & W. 24.) 

If power be given to arbitrators to enlarge the time, Power of 
and in case of their disagreement they are to choose an w^^^time.^'^' 
umpire who shall have power to make the award ** at 
the time and in the manner aforesaid/' this impliedly 
gives the umpire power to enlarge the time by his single 
authority. (^Re Vinicome and Morgan^ 10 L. J., Q. 
£• 128; 6 Jut. 72.) And the umpire may enlarge 
the time though the period for entering on his umpirage 
has not arrived. {Re Dodington and Bailtoard, 5 Bing. 
N. C. 591.) 

If the submission provide that the death of either Enlaiigexnent 
party shafl not be a revocation and contain the usual "^^"^ 
power for enlarging the time, such power may be exer- 
cised after the death of either party. ( Tyler v. Jones^ 
3 B. & C. 144; aarke v. Crofts, 4 Bing. 143.) 

The mode of enlargement by the arbitrator depends EDlareement 
entirely upon the terms of the submission. {Reid v. ^rding tothe 
Fryatty 1 M. & S. 1 ; Davis v. Vass, 15 East, 97.) Si^<S^ 
A power to enlarge in some particular way specified in 
the submission must be strictly pursued. Where by an 
order of reference a power is given to the arbitrator to 
enlarge the time for making his award imtil such ulterior 
day as he shall appoint in writing under his hand to be 
endorsed on that order, and the court or a judge thereof 
shall order, it is necessary to obtain a judge's order ratify- 
ing the enlargement. (Mason v. WalliSy 10 B. & C« 
107; I^ggett v. Finlay, 6 Bing. 255; Davison v. 
Gauntlet y 1 Dow., N. S. 198.) 

A general power to enlarge is sufficiently exercised Enlargement 
by any mode expressing the intention of the arbitrator ^end power. 
that the time should be enlarged, such as verbally ap- 
pointing, in the presence of the parties, a subsequent day 

£ 2 
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Chap. vn. 



Enlargement 
by consent of 
the parties. 



Effect of an 
informal en- 
largement. 



Arbitrator's 
power to limit 
time depends 
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for a meetmg. {Burley v. Stephens, 4 Dow. 770.) And 
where there is such a power, any terms by whidi the 
arbitrator expresses his opinion that the time ought to be 
enlarged are sufficient. (Hattett v. Halktt, 7 Dow. 389.) 

If the submission contains no power for enlarging the 
time, fiirther time may be granted by consent of the 
parties. And the consent of the parties, whether ex- 
pressed in words or by attendance or by any other act 
recognising the continuance of the arbitrator's authority, 
waives the want of a formal enlargement and amounts 
in effect to a new submission. {Benwell v. Hinxman, 
3 Dow. 500 ; Leggett v. Finlayy 6 Bing. 255 ; Palmer 
V. Metropolitan Rail. Co.y 31 L. J., Q. B. 259; Tyer- 
man v. Smith, 6 E. & B. 719; 25 L. J., Q. B. 359.) 
But attending under protest will not be a waiver, though 
the party contests the case before the arbitrator {Ring- 
landy. Lowndes, 7 C. B., N. S. 514); nor will a waiver 
of previous irregularities in enlarging the time imply a 
consent to make future similar enlargements binding. 
{Mason v. fFallis, 10 B. & C. 107.) 

Where there has been a waiver the award afterwards 
made will not be invalid on account of the want of a 
formal enlargement, but the court will not enforce it by 
attachment in any case in which it is not strictly in pur- 
suance of the submission. {Reade v. Dutton, 2 M. & 
W. 69.) 

An arbitrator has no power to limit the time for 
making an award unless the submission empower him 
to do so; thus, where the submission limited no time 
for making the award, but the arbitrators, by a memo- 
randum indorsed on the submission and signed by them 
but not by the parties, agreed that the award should be 
made within a certain time, it was held that they had 
no power to do this and that an award made after 
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the time was valid. {Be Morpheit, 14 L. J., Q. B. Chap. VII. 
259.) 



Sect. 2. — Enlargement of Time by the Courts. 

By 3 & 4 Will. 4, c. 42, s. 39, the court, or any judge Power of court 
thereof, may from time to time enlarge the term for „n^r 3^ 4 
making an award by any arbitrator or umpire appointed ^^' *» ^ ^' 
by or in pursuance of any rule of court, or judge's order, 
or order of nisi prius in any action, or by or in pursu- 
ance of any submission containing an agreement that 
such submission may be made a rule of court. {Burley 
V. Stephens^ 4 Dow. 770.) 

This enactment applies where the arbitrator has In what cases 
power to enlarge, but has inadverteivtly allowed the «Pl^e«- 

time to pass without exercising it. {Parberry v. Newn- 
ham, 7 M. & W. 378 ; Leslie y. Richardson, 6 C. B. 
378.) But it is doubtful whether an enlargement can 
be made after one of the parties to the reference has 
died {Bowen y. WilliamSy 6 D. & L. 235), or become 
banknq)t. ( Gaffney y. Killen, 12 Ir. C. L. R., App. 
25.) The exercise of the power of enlargement is dis- 
cretionary with the court. {Edwards y. Davies, 23 
L- J., Q. B. 278.) The application must be by rule 
to show cause. ( Clarke y. Stocken, 5 Dow. 32.) 

Though the submission name a time beyond which Conrt may 
no enlargement maj be made, ike court may enlarge ^^Z^^ 
beyond that time. Thus, where the time was limited ^^^^^ 
to a day named, or such fiirther day not exceeding two 
calendar months from the date of the submission as the 
arbitrator might appoint, it was held that the court had 
power to enlarge the time beyond the two months 
{Ward y. Secretary of State for War, 32 L. J., Q. B. 
53) ; and so where the submission proyided that the 
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Chap. VIL period to which the time should be enlarged should not 
exceed the 1st day of July, 1847. {Parkes y. Smith, 
15 Q. B. 297 ; 19 L. J., Q. B. 405.) 

And after the It seems that if an arbitrator makes his award after 
' the time limited for making it, and no enlargement has 
been made, the court may enlarge the time under this 
statute {Browne v. Colly er, 2 L. M. & P. 470; 20 
L. J., Q. B. 426 ; fFard v. Secretary of State for War, 
supra) ; and the effect of the order is to render valid 
the award, and any steps taken from the lapse of the 
first period until the expiration of the time limited by 
the order. {Lord v. Leey 37 L. J., Q. B. 121 ; L. R, 
3 Q. B. 404.) Though in some instances the award has 
been remitted back to the arbitrator ( Warner v. Powell, 
L. R., 3 Eq. 261), this does not seem necessary. 

17 & 18 Vict. By sect 15, C. L. P. Act, 1854, " the arbitrator 
acting under any such document [t. e., any document 
authorizing a reference and containing a consent clause] 
or compulsory order of reference as aforesaid, or under 
any order referring the award back, shaQ make his 
award under his hand, and (unless such document or 
order respectively shall contain a different limit of time) 
within three months after he shall have been appointed, 
and shall have entered on the reference, or shall have 
been called upon to act by a notice in writing fix>m any 
party, but the parties may by consent in writing, 
enlarge the term for making the award ; and it shall be 
lawftd for the superior court of which such submission, 
docimient, or order is or may be made a rule or order, 
or for any judge thereof, for good cause to be stated in 
the rule or order for enlai^ement, fix>m time to time to 
enlarge the term for making the award; and if no 
period be stated for the enlargement in such consent or 
order for enlargement, it shall be deemed to be an en- 
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largement for one month ; and in any case where an Chap. vn« 

umphre shall have been appointed it shall be lawful for 

him to enter on the reference in lieu of the arbitrators, 

if the latter shall have allowed their time or their 

extended time to expire without maMng an award, or 

shall have delivered to any party or to the umpire a 

notice in writing stating that they cannot agree." 

This section does not repeal the previous enactment Reqnidtes 
{Re Burdofiy 27 L. J., C. P. 250) ; and many points ix>th acts. 
are applicable to both. Where the submission cannot 
be made a rule of court by consent neither statute 
applies. Under the former act an enlargement will not 
be made where the arbitrator having power to enlarge 
has intentionally let the time pass without doing so 
{Andrews v. JEaton, 7 Ex. 223, per Parke, B.; and see 
Doe V. Powell^ 7 Dow. 539) ; nor where, by lapse of 
time or deaths, any difficulty would be imposed upon 
any of the parties, either in the conduct of the reference 
or in enforcing the award (Doe v. Canrielly 22 L. J.*, 
Q. B. 321 ; Edwards v. Daviesy 23 L. J., Q. B. 278) ; 
and probably the same principles would be acted upon 
in any application under the latter act. Before making 
any application for enlargement under the former act, 
the submission or order must be made a rule of court 
{Browne v. Collyer^ 2 L. M. & P. 470; 20 L. J., 
Q. B. 426), and, if the reference is not in an action, the 
better opinion seems that the same must be done under 
the latter act. (2 Lush's Practice, 1052.) 

Section 15 applies to references by consent as well as To what cases 

s. 15 C. L P 

to those under a compulsory order {Lord v. Lee^ 9 B. Act applies. 
& S. 269 ; L. B., 3 Q. B. 404), and the court or a 
judge may at any time give such fiirther time as he 
thinks fit to the arbitrator for making his award as if it 
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Chap. YIL had originallj been given in the agreement or order of 

reference. (lb*, per Blackburn, J.) 
** Consent in Though the enlargement is to be on tibte " consent in 
hTinarJi^ writing" of the parties, the &ct of the consent not being 

in writing is merely an irregularity, and as such may be 
waived, and if the parties continue to attend the arbi- 
trator after the expiration of the time without objection 
they will be estopped from all^;ing that there was no 
written consent. ( Tyerman v. Smith, 25 L. J., Q. B. 
359; 6 E. & B. 719; Bennett v. fFatson, 5 H. & N. 
831 ; 29 L. J., Ex. 357.) Omission to state in the 
order for enlargement any cause for the order is also a 
mere irregularity, and will not aflfect the order. {Re 
Burdon, 27 L. J., C. P. 250.) 
jmiBdietioii of A court of equity has power to enlarge time under 
cqid^. ^^ ^^ above enactments. ( Warner v. Powell, L. B., 

3 Eq. 261.) 



( 57 ) 



CHAPTER VIIL 

Revocation. 
Reyocations are either by express act of tlie parties^ Ceulp. Vin. 



or bj operation of law, as by death, marriage of 9k feme 
sole or the like. 

There is a common law right in either party to a Common law 
submission to countermand it at any time before the roroke. 
award is made ( Vynior*s Case, 8 Rep. 81b) ; and prior 
to 3 & 4 Will. 4, c. 42, either party after entering 
into a submission, notwithstanding it contained a con- 
sent that it might be made a rule of court, or was ex- 
pressed to be irrevocable, might revoke his submission 
at any time before the making of the award, and before 
the submission was actually made a rule of court ; and 
this though the submission was of a cause at nisi prius. 
{R. V. Burridge, 1 Str. 593; Lowes v. Kermode, 
2 Moore, 30.) And if the arbitrator had afterwards 
proceeded and made his award notwithstanding the 
revocation, the party against whom it was made would 
not have been Uable to an attachment for non-perform- 
ance of it {Milne v. Gratrix, 7 East, 608), and the 
court, on application, would have set it aside. ( Clajh- 
ham V. Highamy 7 Moore, 403.) After the submission 
(whether it were by judge's order, ordec of nisi prius, or 
agreement containing a consent clause) was made a 
rule of court, either party revoking the submission 
would be guilty of, and liable to an attachment for, a 
contempt. {Milne v. Gratrix ; Clapham v. Hiffham, 
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Chap. YIII. supra.) And where the judge's order contained not 
only the submiBsion of the partieB, but directed that 
either party should under certain circumstances pay to 
the other ** such costs as the court should think reason- 
able and just/' it was held that such an order might be 
made a rule of court after a revocation, in order to 
enable the court to dispose of the question of costs. 
(Aston y. GeorgCy 2 B. & A. 395.) 
Pow«r of re- The common law power of revocation is now, how- 
restricted bj ever, very much restrained by statute. 3 & 4 WilL 4, 
c \^ ^^ *' ^- ^^> ^- ^^> enacts, " that the power and authority of 
any arbitrator or umpire appointed by or in pursuance 
of any rule of court or judge's order, or order of nm 
ptiusy in any action now brought, or which shall be 
hereafter brought, or by or in pursuance of any sub- 
mission to reference containing an agreement that such 
submission shall be made a rule of any of his Majesty's 
courts of record, shall not be revocable by any party to 
such reference without the leave of the court by which 
such rule or order shall be made, or which shall be 
mentioned in such submission, or by leave of a judge ; 
and the arbitrator or umpire shall and may and is 
hereby required to proceed with the reference notwith- 
standing any such revocation, and to make such av^ard, 
although the person making sudi revocation shall not 
afterwards attend the reference." 
Requisites to Under this act, to take away the right of revocation 
miwfon ^thin requires one of two things, either (1) the parties must 
the act jjg^yg consented to a rule of court, judge's order or order 

of nisi prius in an action, or (2) the submission must 
contain an express agreement to make it a rule of one 
of her Majesty's courts of record. A court of equity is 
a court of record within the meaning of the act. ( Wcnr- 
ner v. Fowell, L. R., 3 Eq. 261.) 
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Although all submiBsions in writiDg may now be Chap. VIII. 
made rules of court, unless thej contain a stipulation to Submissions 
the contrary^ they are not within the act unless they con- court under 
tain an express consent to make them rules of court, Act'issi^ ^ 
but may be revoked, where no action has been brought, revocable, 
notwithstanding they may have been made rules of 
court imder sect. 17, C. L. P. Act, 1854. ( Jw re Rouse 
and Meier y L. R., 6 C. P. 212 ; Mills v. Bayletfy 32 L. J., 
Ex. 179 ; In re Brury, 38 L. J., Ch. 278 ; Thomson 
V. Anderson, L. R., 9 Eq. 623 ; 39 L. J,, Ch. 468.) 
But it has been held that there is no power of revoca-, 
tion where the adjudication of the arbitrator is a mere 
appraisement. So that where by a deed between P., 
the plaintiflB, and the defendant, P. covenanted with 
the plaintiffs that he would commence and forthwith 
build and finish a gas-holder tank, and that the work 
should be completed on a day mentioned, or, in de&ult, 
P. should forfeit to the plaintiff SO/, and 205. for every 
day the completion should be delayed beyond that 
time ; and the defendant, as P.'s surety, covenanted 
with the plaintiff that P. should perform the covenants 
on his part, and in de&ult thkt the defendant would 
pay to the plaintiff such sum as E. should adjudge 
proper; in an action for not finishing the work, and 
for not paying the amount which E. had adjudged 
proper, it was held that E.'s power could not be revoked 
by any of the parties to the deed. {^Northampton Gas 
Light Co. v. Parnell, 15 C. B. 630 ; 24 L. J., C. P. 
60.) 

The act does not affect revocations by operation of other matters 
law. It does not apply when the submission is incom- j^tntei 
plete ; so that where arbitrators are appointed in pursu- 
ance of a clause in a deed that all disputes shall be 
referred to the arbitration of two persons named, who 



60 LAW OF ARBITRATIONS AND AWARDS. 

Chap, yiil are directed to choose an umpire before they proceed, 
but the umpire has not b^en appointed^ it is not within 
the statute. {Bright v. Dumelly 4 Dow. 756.) It is 
limited to references of civil proceedings, and when 
criminal matters are referred the submission is revocable 
as at common law. (/{. v. Bardett, 5 A. & E. 619; 
B. V. Shillibeer, 5 Dow. 238 ; B. v. Hardey, 14 Q. B. 
529.) 
Applications An application to the court, under the statute, for 
rvToke. leave to revoke, must be by rule or summons to show 

cause, and will not be granted ex parte {Clarke v. 
Stocken, 2 Bing. N. C. 651 ; 3 Scott, 94), and must be 
made before the award has been executed. {Phipps v. 
Ingramy 3 Dow. 669.) The power wiU be exercised 
with great caution, and only when good groimds are 
shown. {James v. Attwoody 7 Scott, 841 ; Be Wood-- 
croft and Jones ^ 9 Dow. 538.) The bankruptcy of one 
party would probably be ground for a revocation {Gajf" 
netfY. Killen^ 12 Ir. C. L. Rep. (N. S.) App. 25 ; Marsh 
V. Woody 9 B. & C. 659) ; so would corruption in an 
arbitrator {Drew v. Lehurn^ 2 Macq. 1), or his receiving 
evidence behind the back of the one party (jDr«<7 v. Drew, 
25 L. T. 282), or two arbitrators appointing an umpire 
by lot {European and American Steam Shipping Co, v. 
Croskeyy 29 L. J., C. P. 155), or if it be shown that the 
arbitrator is about to exceed his authority. {Faviell v. 
Eastern Counties Bail. Co., 2 Exch. 350; HartY. Duke, 
32 L. J., Q. B. 55.) But it has been held that the 
admission of evidence by the arbitrator where such 
evidence is doubtful (/Scoft v. Van Sandauy 1 Q. B. 
102), or his refusal to exercise a power to state the 
grounds on which his decision is founded {Clarke v. 
Stocken, 3 Scott, 94; 2 Bing. N. C. 651), are not 
grounds for revocation ; but it seems the wrongful re- 
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ception of proper evidence is, unless the arbitrator will Chap. VIII. 
consent to obey the directions of the court in receiving 
such rejected evidence. {Hart v. Duke, 32 L. J.^ Q. B. 
55.) An applicant cannot set up his own acts as 
grounds for revocation. (Re Woodcroft and Jones , 9 
Dow. 638.) Nor will revocation be allowed because 
some necessary third party will not concur in the refer- 
enoe, unless at any rate the submission was conditional 
upon his concurrence. And where an action and a 
chancery suit were^ with the consent of the parties to 
the action^ referred at nisi prius, one of the parties to 
the chancery suit was not a party to the action, and 
.«bi.g ™ «id .ken the J Z .efe,^ .. .« Ob- 
taining his consent^ his refiisal to concur was held no 
ground for revocation. {Wilson v. Morrell, 15 C. B. 
720; 3 C. L. Rep. 333.) 

Where the arbitrator's authority may still be revoked ReToc«fcion by 
by the parties^ the revocation must be by an instrument mode of. ' 
of as high a nature as the submission ; therefore if the 
submission is by deed^ the revocation must be by deed 
also {Braddick v. Thompson, 8 East^ 344; Vynior*s 
Case, 8 Rep. 81, n. ; R. v. Wait, 1 Bing. 121) ; but a 
parol revocation will be sufficient where the submission 
is not by deed. It seems to be the better opinion that 
a revocation by one of several parties on the same side 
is a revocation by all, but the point has been the subject 
of contrary decisions. 

To make a revocation complete, unless it is by ope- Notice of, 
ration of law, notice must be given to the arbitrator. to^bitoSorT 
{Marsh V. Bulteel, 5 B. & A. 507 ; Vynior^s Case, 8 
Rep. 81, n.) 

Unless expressly provided to the contrary, the death Death of a 
of either party, — where there are only two — to a sub- SiSi.* ^^^ 
mission, before the award is made, acts as a revocation 
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Chap, vni. of the authority ( Cooper r. Johnson, 2 B. & A. 394 ; 
Tyler v. Jones, 3 B. & C. 144 ; Blundell r. Brettargh^ 
17 Ves. 232) ; and it is the eaine where a cause is re- 
ferred by rule of court or order of nisi prius (Rhodes v. 
Hatffh^SB. & R 60; Potts r. Ward, 1 Marsh, 366);— 
where, however, the arbitrator has merely to state a 
special case, the death of one of the parties will not 
affect his authority. {James r. Crane, 15 M. & W. 
379.) Even after a verdict is taken, subject to an 
award, the death of either party after verdict and before 
the award is made is a revocation. ( Toussant v. Har- 
top, 7 Taimt. 571.) Where the arbitrators were to 
make and publish their award in writing, ready to be 
delivered to the parties in difference before a certain 
day, it was held that the execution of tiie award in the 
lifetime of the plaintiff was sufficient to make it valid 
though the plaintiff died before notice to either party 
to the reference. (Brooke v. Mitchell, 6 M. & W. 
473.) 

Where the arbitrator is in the position of a person 
appointed by vendor and purchaser to fix the value and 
price of an estate sold, the death of either party does not 
operate as a revocation of the submission. ( Caledonian 
Rail, Co. V. Lockhart, 3 Macq. 808.) 
Whether deatii It seems very questionable, whether an award after 
i^U. «« d«.l, of JoL^r.! parties <»o«»aeof.™fe.. 

arerocation. ^^^ ^g ^^^^ (^^ jj^^.^^ g g^^^^^ ggy . g jy^^ 71, per 

Tindal, C. J.) ; and it will not be so if the submission 
provide that it may be delivered to the parties or their 
personal representatives, {lb, ; Harding v. Wichham, 
9 W. R. 652 ; 4 L. T., N. S. 738.) Without such a 
' provision it seems the death of one of several parties on 
the same side to a joint and several submission, is not 
a revocation as to the others. ( Vynior^s Case, 8 Rep* 
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82, n.) Therefore where differences arose between the Chap. vnr. 
owners of a ship and the freighters (the latter haying 
distinct interests in the cargo), and it was agreed be- 
tween them, that ihe matters in difference should be re- 
ferred; it was held that the death of one of the freighters, 
before award made, only affected the award as to him 
and was no revocation as to the others. {Per Three Jus- 
tices, cited 2 Chit. Arch. 1648, 12th ed.) And where 
the interest is joint and the cause of action survives, an 
award, made after the death of one and against the sur- 
vivors, might perhaps be good {Edmundi v. Cox, 2 
Chit. 435) ; but it would be bad if made not only against 
the survivors, but also directing the executors of the 
deceased to give a release. {lb. ; and see Bristoto v. 
Binns, 3 D. & R. 184.) 

It is practical and usual to insert a clause in a sub- Clause pre- 
mission to piipvide that the death of either party shall being a revo- 
not revoke the arbitrator's authority, but that the award ^^^^ 
in case of death shall be delivered to their personal 
representatives {Cooper v. Johnson, 2 B. & A. 394; 
Clarke v. Crofts, 4 Bing. 143 ; 12 Moore, 349) ; and 
in such a case, the award will bind the personal repre- 
sentatives {Dowse V. Coxsy 10 Moore, 273; 3 Bing. 
20 ; In re Hare, supra ; APDougal v. Robertson, 4 
Bing. 435) to the extent of the assets of the deceased 
in their possession. {Lewin v. Holbrook, 2 Dow., 
N. S. 991 ; Prior v. Hembrow, 8 M. & W. 873.) 
And when the submission provides that the death of 
either of the parties shall not operate as a revocaticm, 
the death of one party before the other has an oppor- 
tunity to examine him as a witness, does not affect the 
provision. {Smith v. Fielder, 10 Bing. 306; 3 M. & 
S. 853.) 

The marriage of a female par^y to an arbitration Marriage of 
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Chap, vm. 

female party 
a rerocation. 



Bankruptcy 
not a revoci^ 
tion. 



ReYoking 
partj liable to 
an action. 



before awards works a reyocatioii of the submissioii 
{Charnley v. fFinstanley, 5 East, 266; JtPCave t. 
O'FerroU, 8 C. & F. 30 ; Saccum v. Nortotiy 2 Keb. 
865), unless a provision to the contrary is inserted in 
the submission. And it is said that the intermarriage 
of one of several parties, who have agreed to refer, is a 
revocation as to the others. (Boll. Ab. '^ Authority," 
(E.) 4.) 

Though formerly doubted {Marsh v. Wood^ 9 B. 
& C. 659), it seems now established that the bankruptcy 
of either party to a reference will not of itself operate 
as a revocation of the submission ( Taylor v. Shuttle^ 
worthy 8 Dow. 281 ; Taylor v. Marling y 2 M. & G. 55 ; 
Hemsworth v. Briariy 1 C. B. 131); and this whether 
the submission is by order of nisi prius or not. {Andrews 
V. Palmer y 4 B. & A. 250 ; Snook v. Hellyer, 2 Chit. 
43.) The trustees of a bankrupt cannot however be 
compelled to become parties to the reference, nor is the 
submission binding upon them unless they choose to 
adopt it. {Pennell v. Walker y 26 L. J., C. P. 9; 
Sturgess v. Curzony 7 Ex. 17.) 

The bankruptcy of the one party will however justify 
the other party to the submission in revoking without 
being liable to an action {Marsh v. Woody 9 B. & C. 
659) ; and we have seen that it would be good ground 
for an application to the court to revoke {antey p. 60). 

Though a party may be able to revoke the authority 
of the arbitrator, he cannot revoke the instrument of 
submission, but will be liable to an action on such in- 
strument. The remedy for revocation of a submission 
when not under seal is by action for breach of agree- 
ment {Brown v. Tannery M*C1. & Y. 464 ; Warhurton 
V. Storery 6 D. & R. 213) ; when the submission is by 
deed the revoking party is liable to an action on the 
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covenant. {Milne v. Gratrix^ 7 East, 607; King v. Chap, vm. 
Joseph^ 5 Taunt. 452.) Revocation by marriage 
renders the woman and her husband liable to an action. 
QCharnley v. fFinstanley, 5 East, 266.) 

On a reference under the L. C. C. Act, 1845, after No power to 
the appointment bj each party of an arbitrator, neither the L. C. C. 
shall have power to revoke such appointment without ct, ^ 6, &c 
the consent of the other, nor shall the death of either 
party operate as a revocation. (8 & 9 Vict. c. 18, s. 25.) 
Similar provisions are made for references under the 
Railways Clauses Act, 1845 (s. 126) ; the Companies 
Clauses Act, 1845 (s. 128); and the Railway Com- 
panies Arbitration Act, 1859 (22 & 23 Vict. c. 59, 
8. 11). 

Where a submission is not made a rule of court the Costs of an 

fibortiTe 

costs of the abortive reference in case of revocation can refeience. 
only be recovered, if at all, by action on the submission 
(^Doe V. Morgany 4 M. & W. 171); but where the sub- 
mission is made a rule of court, the court, in allowing 
the revocation, can of course impose such terms as to 
costs as it may see fit. {Morgan v. Miller^ 8 Scott, 
266.) 



B. 
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CHAPTER IX. 



THE ABBITBAT0R8 AND UMPIRE. 



Wlio maj be 
an arbitrator. 



Sect. 1. — TheArbitrators. 

Chap. IX. UNLESS the reference is under some statute which 
points out the class of persons fi-om which the arbi- 
trator is to be selected, any person may be appointed 
arbitrator ; and if the parties agree to choose the arbi- 
trator bj lot^ they may do so. {Re Shaw and Sirns, 17 
L. T. 160.) Some of the older authorities except, as 
incompetent to be arbitrators, infants and lunatics, but 
it is not now probable that disability of any kind in the 
person chosen, known at the time of appointment^ would 
be ground for impeaching the award, for the parties 
choose their own tribunal and agree to abide by its 
decision. {Ashton v. Pointer^ 3 Dow. 201 ; Huntig v. 
Rallingy 8 Dow. 879.) Persons unimpeachable on the 
score of interest or capacity are usually, and should 
always be, chosen. 

Notification to the person chosen, and acceptance by 
him of the office, are necessary to complete the appoint- 
ment of an arbitrator. {Ringland v. Lowndes, 15 C. B., 
N. S. 173 ; 33 L. J., C. P. 25.) 

It is no ground for setting aside an award that the 
arbitrator is a party to the submission, if the other 
party assented to his appointment ; or that he is inte- 
rested in the matter submitted, provided that, at the 
time of submission, the objecting party was aware of 



Persons 
interested. 
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his interest. {Matthew v. OUerton, 4 Mod. 226 ; Har- Chap. IX. 
court V. Ramsbottom^ 1 J. & W. 511 ; Johnston v. 
CheapCy 6 Dow. 247.) But if the interest is a secret 
OUQ {Woolly Y. Clarke y 2 D. & B. 158), or the arbi- 
trator has any bad feeling towards one of the parties 
{Parker v. Burroughs^ CoUes, Pari. Ca. 257; Earle v. 
Stocker^ 2 Vem. 251), or, from the existence of circum- 
stances unknown to both parties, he is likely to be 
biased {Kemp v. Rose, 1 Giff. 258), the award will be 
bad. But mere indebtedness to one of the parties will 
not disqualify a person for being an arbitrator (Jtfbr- 
ffan V. Morgan f 1 Dow. 611); and where an arbitrator 
to whom certain disputed debts between A. and B. had 
been referred, was one of several trustees who had lent 
part of the trust moneys to A., unknown to B., who, on 
discoyering the fact and that A. was insolvent, applied 
to rescind the submission, it was held that the interest 
was too remote to warrant the court in rescinding. 
{Drew V. Drew, 25 L. T. 282.) 

K a party is aware of any objection to the arbitrator Objection 
and yet proceeds with the reference, he will be held to p^^^ing in 
waive the objection. {Elliot v. South Devon Rail. Co., ^^ reference. 
2 De G. & S. 17.) In such a case he ought to reftise 
to proceed, and retire from the reference. 

The decision of horse stewards (who by the rules of 
the course are made arbiters of all disputes as to the 
results of a horse race) is not invalid by reason of one 
of them having made a bet against one of the horses 
concerned in the dispute. {Ellis v. Hopper, 28 L. J., 
Ex. 1 ; 3 H. & N. 766.) 

It cannot be too strongly impressed upon arbitrators Reqaisites of 
that the first great requisite in persons occupying that "^"^i^i*^'- 
post is a judicial impartiality and freedom from bias. 
They should regard themselves as judges (Harvey v. 

p2 
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LAW OF ARBITRATIONS AND AWARDS. 

Shelton, 7 Beav. 455; Morris t. Beynolds, 2 Ld. 
Rajm. 857), and bound by the same rigid necessity as 
the judges of her Majesty's courts, not only of not being 
actuated by corrupt and firaudulent motives or partiality, 
but even of so deporting themselves in every way as to 
be above the suspicion of being so actuated. *^ In a 
matter of so tender a nature," says Lord Hardwicke, 
" even the appearance of evil is to be avoided." 

If the arbitrator acts corruptly, or with partiality, or 
colludes with one of the parties, the award will be bad 
(9 & 10 Will. 3, c. 15 ; Stewart v. Williamson, 5 
Bing. 415 ; Morgan v. Mather, 2 Ves. 15 ; Clarke v. 
Stocken, 2 Bing. N. C. 651 ; Hutchins v. Hutchins, 
And. 297 ; Tittenson v. Feat, 3 Atk. 529) ; so if he 
has used strong expressions against either party {Bur- 
ton V. Knighty 2 Vem. 515; WardCs Case, 2 Atk. 396; 
Chicot V. Lequesncy 2 Ves. sen. 315), or has taken money 
from one of the parties alone, for his charges, before 
making the award {Shephard v. Brand, 2 Barnard. 
463), or purchased the unascertained claims of any of 
the parties. {Blennerhasset v. Day, 2 Ball & Beatty, 
104.) 

It is improper in an arbitrator to accept hospitality 
from one of the parties, and if the invitation be given 
with the intent, or have the effect of inducing the arbi- 
trator to act unfairly, the court will set aside the award. 
{In re Hopper, 36 L. J., Q. B. 97 ; L. R., 2 Q. B. 
367.) But merely dining at an inn with one of the 
parties and his witnesses was, in one case, held not to 
invalidate an award {Crossley v. Clay, 5 C. B. 581); 
and it is said the court will not interfere on the ground 
of misconduct of the arbitrator on mere suspicion. ( lb. ) 

Where, as is commonly the case, each of the two 
parties to a reference appoints an arbitrator, there is a 
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danger of the persons so appointed considering them- Chap. IX. 
selves as the agents or tools of their respective ap- 
pointors^ and acting accordingly. This is a highly 
censurable and dangerous mistake^ as it must always 
imperil the award. Each arbitrator has the same obli- 
gations upon him, when more than one are appointed, 
as if he were the sole arbitrator, and any &aud, cor- 
ruption, partiality, or bias that would invalidate an 
award if the arbitrator were acting alone, will have the 
same effect when he awards jointly with another, or 
others, even though the conduct of the others is unim- 
peachable. {Burton v. Knight y 2 Vem. 515 ; Fether stone 
V. Cooper y 9 Ves. 67 ; Watson v. Duke of Nortkumber^ 
landy 11 Ves. 153.) Joint arbitrators have no right to 
act as the advocates of their respective appointors. (In 
re Templeman and Reedy 9 Dow. 962.) In Oswald v. 
Grey (24 L. J., Q. B. 69), Erie, J., observed : " It 
appears in the present case that each of the arbitrators 
has considered himself the agent of the party who nomi- 
nated him. This is a notion which ought strongly to 
be repudiated, and that it is wrong for an arbitrator so 
nominated to consider himself appointed to take care 
of the interests of one party only, and not of the other 
as well." 

Where differences are referred to two arbitrators, one Appointment 

. ■ii'i 1 • 1 mnst be com- 

to be appomted by each party, the appointment on each mnnicated to 
side will not be complete until notified to the other side. ® ^ 
{Tew V. Harrisy 11 Q. B. 7 ; Thomas v. Fredericks^ 
10 Q. B. 775.) 

On a reference to several arbitrators with no provision joint arbitr»- 
that less than aU may make an award, each must act t<^Sier. ^ 
{Little V. Newton, 2 M. & G. 351 ; Stalworthy v. Inns, 
2 D. & L. 428), and all must act together {Morgan v. 
Bolty 1 N. R. 271), and every stage of the proceedings 
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must be in th^ presence of all {Plews v. Middleton, 6 
Q. B. 845 ; Peterson v. Ayre, 23 L. J., C. P. 129), 
and the award must be signed by all at the same time. 
( fFade v. Dowlinffy 4 E. & B. 44 ; £ads v. fFilliams, 
24 L. J., Ch. 531.) 

Where the reference is to three arbitrators, enabling 
them or any two of them to hear the case and make the 
award, although two have jurisdiction over the case, 
they must, that their award may be valid, have given 
the third notice of the meetings that he might have 
attended had he chosen. ( Goodman v. Sayers, 2 J. & 
W. 261 ; Bailing v. Matchett, Barnes, 57.) WTiere 
there is no positive reRisal, two cannot act without 
first taking the opinion of the third. If, after discussion, 
he refuses to concur with them in the award, they may 
execute it, and it will be good. ( fVAite v. Sharp y 12 
M. & W. 712 ; Sallows v. Girling y Cro. Jac. 277 ; Re 
Perring and Keymery 3 A. & E. 245 ; Re Templeman 
and Reedy 9 Dow. 962.) 

The parties may by consent substitute an arbitrator 
in the place of the one originally appointed ; but this 
will amount to a new submission. ( Tunno v. Bird, 
5 B. & Ad. 488.) 

The C. L. P. Act, 1854, makes the following provi- 
sions: — If in any case of arbitration the document 
authorizing the reference provide that the reference 
shall be to a single arbitrator, and all the parties do not, 
after differences have arisen, concur in the appointment 
of an arbitrator ; or if any appointed arbitrator refuse 
to act, or become incapable of acting, or die, and the 
terms of such document do not show that it was in- 
tended that such vacancy should not be suppUed, and 
the parties do not concur in appointing a new one ; a 
judge of any of the superior courts of law or equity may 
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upon summons^ appoint an arbitrator^ who shall have Chap. IX 

the like powers to act in the reference and make an 

award as if he had been appointed bj consent of all 

parties (s. 12). And when the reference is or is in- Reference to 

tended to be to two arbitrators^ one appointed by each tors, and one 

party, it ahall be lawful for either party, in the ca^ of ^J^in^othi 

the death, refusal to act, or incapacity of any arbitrator P*^ ™*7, . 

, , appoint arbi- 

appointed by him, to substitute a new arbitrator, unless trator to act 
the document authorizing the reference show that it was 
intended that the vacancy should not be supplied ; and 
if on such a reference one party fail to appoint an arbi- 
trator, either originally or by way of substitution as 
aforesaid, for seven clear days after the other party shall 
have appointed an arbitrator, and shall have served the 
party so failing to appoint with notice in writing to 
make the appointment, the party who has appointed 
an arbitrator may appoint such arbitrator to act as sole 
arbitrator in the reference, and an award made by him 
shall be binding on both parties as if the appointment 
had been by consent ; provided, however, that the court 
or a judge may revoke such appointment on such terms 
as shall seem just (s. 13). 

The L. C. C. Act, 1845, makes provision for the Vacan^nnder 
remaining arbitrator proceeding in the reference alone ^^t {^^ ' 
when the other arbitrator dies or becomes incapable, and 
the party whose nominee he was neglects to make 
another appointment (s. 26) ; and the same where the 
arbitrator refuses or for seven days neglects to act 
(s. 30). Corresponding provisions are contained in the 
Railways Clauses Act, 1845, and the Railway Com- 
panies Arbitration Act, 1859. In a reference under 
the two former acts the death of a single arbitrator 
before he has made his award determines the proceed- 
ings and the arbitration must begin de novo. 
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Chap. IX Arbitrators must themselves decide the matters sub- 
Arbitrator mitted to them, and may not delegate their judicial 
™to hCf ^^^ powers, even to each other {Lingood v. Eadey 2 Atk. 
authority. 605 ; Little V. Netoton, 9 Dow. 437), but they may 
adopt the opinions and views of each other. {Eardley 
V. Steer y 4 Dow. 423.) They may not agree beforehand 
to be bound by the opinion of a third person without 
exercising their own judgment on the point. ( Whit" 
more v. Smith, 8 Jur., N. S. 514 ; 31 L. J., Ex. 107.) 
Where an arbitrator made his award ^^ subject to the 
opinion " of another person, it was held that this was 
a substituted judgment and therefore bad. {Ellison v. 
Bray, 9 L. T., N. S. 730.) An arbitrator may, how- 
ever, adopt the opinion taken from another person as 
his own. {Emery v. Wascy 5 Ves. 846 ; 8 Ves. 504.) 
Where, pending a reference, the parties, by a memo- 
randum to which the arbitrator was an assenting party, 
agreed that a particular portion of the account in dispute 
should be settled and adjusted by a third person, whose 
report wasto be adopted by the arbitrator as conclusive 
evidence, it was held that this was not an improper 
delegation of authority by the arbitrator. {Sharp v. 
Nawell, 6 C. B. 253.) 



When an 
umpire may 
be appointed. 



Sect. 2. — The Umpire. 

Where two arbitrators are appointed and nothing to 
the contrary appears in the instrument of reference, an 
umpire may be chosen. It is usual to make provision 
for his appointment in the submission, and in such case 
the nomination may either be by the parties themselves 
at the time of submission (which is the preferable mode). 
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or may be left to the arbitrators. In tbe latter case the Chap. IX. 
appointment is often made a condition precedent to the 
arbitrators entering on the reference {Bright v. Durnelly 
4 Dow. 756 ; In re Hick, 8 Taunt. 694), in which event 
no valid step can be taken in the arbitration until it is 
done. But merely enlarging the time before appoint- 
ing an umpire is not an entering on the reference so as 
to render the appointment null. ( Cudliffe v. Walters^ 
2 M. & R. 232 ; but see Reade v. Button, 2 M. & W. 
69.) 

The foUowing provisions for the appointment of an 
umpire are made in the C. L. P. Act, 1854: — When When the 
the reference is to two arbitrators, and the terms of the nmy appdnt 
document authorizing it do not show that it was in- *^'»™P"«- 
tended that there should not be an umpire, or provide 
otherwise for the appointment of an umpire, the two arbi- 
trators may appoint an umpire at any time within the 
period during which they have power to make an award, 
unless they be called upon by notice to make the appoint- 
ment sooner (s. 14). And when the parties or two when the 
arbitrators are at liberty to appoint an umpire or third ^poi^^ 
arbitrator, such parties or arbitrators do not appoint an 
umpire or third arbitrator; or if any appointed umpire 
or third arbitrator reftise to act, or become incapable of 
acting, or die, and the terms of the document authorizing 
the reference do not show that it was intended that such 
a vacancy should not be supplied, and the parties or 
arbitrators respectively do not appoint a new one ; then 
a judge, upon application, will appoint an umpire 
(s. 12). 

In a reference to two or more arbitrators under the Appointment 
Li. C. C. Act, 1845, the arbitrators must, befoi-e enter- Snd^thT^^^ 
ing upon the reference, appoint by writing an umpire to ^9j ^' ^^^* 
decide matters on which they shaU differ, or which may 
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Appointment 



be referred to him under the provisions of the acts; and 
if he die, they should forthwith appoint another (s. 27). 
If the arbitrators refuse or for seven days after request 
neglect to appoint an umpire, the Board of Trade, where 
a railway company is a paVty to the arbitration and two 
justices in any other case, are to appoint an umpire, 
and the decision of such umpire on the matters in which 
the arbitrators differ or which are referred to him under 
the acts is final (s. 28). The Railways Clauses Act, 
1845, and the Railway Companies Arbitration Act, 
1859, contain corresponding provisions. The latter, 
however, makes provision in case the umpire neglect or 
refiise to act (22 & 23 Vict. c. 59, ss. 14—16), which 
the two former do not. 

The appointment of an umpire must be signed by 
both arbitrators at the same time or in each other's pre- 
sence, or the appointment will be invalid {Lord v. Lord, 
26 L. J., Q. B. 34 ; 5 E. & B. 404); unless they have 
previously decided upon the umpire and the signing is 
a mere record of their decision, (/n re Hopper, 36 L. 
J., Q. B. 97; L. R., 2 Q. B. 367.) 

Where the umpire is to be appointed by the arbitra- 
tors, he may, in general, be appointed by them before 
they enter upon the reference, even although the sub- 
mission give power to appoint only in case of their dis- 
agreeing {Bates V. Cook, 9 B. & C. 407 ; Wtnteringham 
V. Robertson, 27 L. J., Ex. 301); and when no time is 
prescribed, they may in fact appoint the umpire at any 
time before or after the time Umited for making their 
award so as the appointment is within the time aUowed 
for making the umpirage. (2 Saund. 133b; Harding 
V. WatU, 15 East, 556; Re Doddington^ 8 L. J., C. P. 
331; Re Johnson and Colliey 24 L. J., Q. B. 63.) 

The appointment must be a matter of choice and not 
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of chance {In re Cassell^ 9 B. & C. 624; Ford v. Jones^ Chap. IX. 
3 B. & Ad. 248; Young v. Miller y 3 B. & C. 407); so mnst not be 
that where arbitrators^ being unable to agree upon a 
proper person to appoint^ agreed to cast lots which 
should have the nominatiouy the appointment was held 
bad. {Wells v. Cook, 2 B. & A. 218; HarHs v. Mit- 
chelly 2 Vem. 485.) The assent of the parties^ given 
with a fill! knowledge of all the attendant circumstances 
to such an appointment, maj make it valid. {Hodson 
V. Drewry, 7 Dow. 569; Tunno v. Bird, 5 B. & Ad. 
488.) But neither attending meetings before an umpire 
so chosen ( fVells v. Cooke, 2 B. & A. 218), nor assent- 
ing to the umpire chosen, without knowing the mode of 
choice {Re Greenwood, 9 A. & E. 699), nor even 
knowing the mode of choice, but not knowing the per- 
son chosen had before casting lots been objected to by 
one of the arbitrators {Re Jamieson, 4 A. & E. 945), 
will prevent one of the parties from taking the objection 
to the appointment. An attorney or agent {Backhouse 
V. Taylor, 20 L. J., Q. B. 233)— but not the attorney's 
clerk {Hodson v. Drewry, 7 Dow. 569) — has power to 
consent to an appointment by lot. 

Where ea^jh arbitrator named an umpire whom the 
other thought a proper person, and not being able to 
decide which of the two proposed should be selected^ 
they agreed to decide the choice by lot, the appoint- 
ment was held good, for as each arbitrator admitted the 
fitness of the person proposed by the other, the one 
chosen was in fact the nominee of both. {Neale v. 
Ledger, 16 East, 51 ; Ford v. Jones, 3 B. & Ad. 248; 
European and American Steam Shipping Co. v. Cros^ 
key, 29 L. J., C. P. 155 ; In re Hopper, 36 L. J., 
Q. B. 97.) 
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Unless the person named as umpire accept the ap^ 
pointment^ the arbitrators may appoint another person. 
( Trippet t. Eyrey 3 Lev. 263 ; Reynolds v. Gray^ 1 
Salk. 70; 2 Saond. 133 a.) But a regular appoint- 
ment of an umpire who accepts the appointment, cannot 
be revoked or affected bj the subsequent dissent of the 
parties. {Oliver v. Collings^ 11 East, 367.) 

K the submission indicates the mode of appointing 
an umpire, or the reference is under a statute, the direc- 
tions of the submission, or the provisions of the statute 
must be followed; when no mode of appointment is 
prescribed it may be by paroL ( Oliver v. Collinys, 1 1 
East, 367.) 

The appointment of an umpire need not be stamped 
{Routledge v. Thorntoriy 4 Taunt. 704), unless it be by 
deed. 

In any case where an umpire shall have been ap- 
pointed it shall be lawful for him to enter on the re- 
ference in lieu of the arbitrators, if the latter shall have 
allowed their time or extended time to expire without 
making an award, or shall have delivered to any party 
or to the umpire a notice in writing stating that they 
cannot agree. (C. L. P. Act, 1854, s. 15.) Indepen- 
dently of this enactment the authority and powers of an 
umpire only arise when the arbitrators have disagreed, 
or where they have allowed the time for their award to 
pass without agreeing, or neglecting to agree. He may 
make his umpirage at any time before the expiration of 
the time limited for that purpose by the submission ; he 
may do so even before the expiration of the time limited 
for the arbitrators making their award. {Sprigens v. 
Nash, 5 M. & S. 193; Smailes v. fFriyht, 3 M. & S. 
559.) 
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K one arbitrator requires more evidence to be laid Chap. IX. 
before him and the other does not, this is a sufficient what is a dia- 
disagreement to warrant the appointment or interference SSwSfteators. 
of the umpire, when it has been agreed that such shall 
take place upon the arbitrators disagreeing. (^CudliffeY. 
Walters^ 2 M. & R. 232 ; Winteringham v. Robertson^ 
27 L. J., Ex. 301.) 

The duty of the umpire when he acts is to decide Umpir© must 
upon the whole of the matters in difference between the the parties 
parties, and not upon particular points upon which the ^^^^ the 
arbitrators are unable to decide ( Tollit v. Saunders, 9 arbitrators. 
Price, 612; Bracken v. Green, 4 Ir. Jur. 23), unless 
there is an express provision for that purpose in the 
submission (^Hetherington v. Robinson, 7 Dow. 192; 
Lang v. Brown, Russell on Arb. 212), or in the statute 
providing for the reference, as in the L. C. C. Act, 
1845. 

When acting, the umpire has the same powers and Powers and 
rights, and is bound by the same rules as the arbitrators, umpire. 
{Bean v. Newbury, 1 Lev. 139 ; Salkeld v. Slater, 12 
A. & E. 767 ; In re Jenkins, 1 Dow., N. S. 276 ; 
Waltonshaw v. Marshall, 1 H. & W. 209; Matson 
V. Trower, R. & M. 17.) If he sit with the arbitrators 
to hear evidence, he should take no part in their dis- 
cussions or impede their coming to an agreement. 
{Flag Lane Chapel v. Mayor of Sunderland, 5 Jur., 
N. S. 894.) When he does not sit with the arbitrators 
he should re-examine the witnesses, but it has been held 
competent for the umpire to receive the evidence from 
the arbitrators when the parties expressly consent to 
his doing so {Re Firth and Howlett, 19 L. J., Q. B. 
169), or knowing that he is about to do so, make no 
objection {Hall v. Lawrence, 4 T. R. 589; Tunno 
v. Bird, 5 B. & Ad. 488), or otherwise waive the right. 
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Chap. DC If either of the parties request him to examine the wit- 
nesses^ and he refuses^ the court will set aside his um- 
pirage. {Salkeld y. Slater, 12 A. & E. 767.) So if he 
refuse to receive further evidence besides that which was 
given before the arbitrators, his umpirage will be bad and 
.the court will set it aside, and the &ct of one of the parties 
having taken it up will be no waiver of the objection. 
{In re Jenkins, 1 Dow., N. S. 276; 11 L. J., Q. B. 

71.) 

If the arbitrators join the umpire in his umpirage, it 
is mere surplusage and will not vitiate the instrument. 
{Bates V. Cook, 9 B. & C. 407 ; Beck v. Sargent, 4 
Taunt. 232; Soulsby v. Hodgson, 1 W. Bl. 463.) 

Before an arbitrator or umpire shall enter into the 
consideration of any matters referred to him imder the 
L. C. C. Act, 1845, or the Railways Clauses Act, 1845, 
he must, in the presence of a justice of the peace, make 
a declaration in the form given in those acts (8 & 9 
Vict c. 18, s. 33 ; 8 & 9 Vict. c. 20, s. 134) ; and such 
declaration shall be annexed to the award when made. 



Arbitrators 
joining in the 
umpirage 
mere sarplns- 
age. 



Arbitrator 
cannot one for 
his fees. 



Sect. 3. — Remuneration of Arbitrators — Their Lia- 
bility for Misconduct. 

An arbitrator is at liberty to fix his own charges, and 
it is usual for him to do so. ( Threlfall v. Fanshaw, 
19 L. J., Q. B. 334.) But he should not state the 
amount in his award unless authorized to do so by the 
submission. 

In the absence of an express promise by the parties 
to the reference to pay the arbitrator he cannot recover 
his charges by action. ( Veitch v. Russell, 3 Q. B. 
928.) He has, however, a lien upon the award and 
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submission (but not upon documents put in evidence Chap. IX, 
before him)^ and may retain them until bis charges 
have been paid. The usual practice^ therefore^ is for 
the arbitrator to notify to the parties the amount of his 
charges, and to refuse to deliyer the award or communi- 
cate its contents until they are paid. This obviates all 
disputes. And he is justified in so doing, even where 
the reference is under the L. C. C. Act, 1845. (/?. v. 
South Devon Rail. Co.y 16 Q. B. 1043.) The fees 
payable to legal arbitrators are well known in the pro- 
fession, and are sanctioned by the masters on taxation. 

If each party be ordered to pay a moiety of the arbi- 
trator's charges, one of them may pay the entire sum in 
order to get the award from the arbitrator, and may 
afterwards have the same remedy against the other, if 
he refuse to pay his moiety, as he would have for the 
non-performance of any other part of the award. ( Hicks 
V. Richardson, 1 B. & P. 93 ; Marsack v. Webber , 6 
H. & N. 1.) 

Though an arbitrator may fix his own charges, he is Excessiye 
not at liberty to fix an exorbitant sum. If he does 90, ^biu^to/ 
and a party in order to take up the award is obliged to ««ovOTable 

r J ^ r & by action. 

pay or pays involuntarily such unreasonable amount, 
he may recover the overcharge by action for money had 
and received, for the money being extorted under a 
species of duress of property contrary to the law, an 
action lies to recover the excess. {Fernhy v. Branson, 
20 L. J., Q. B. 178; In re Coombs, 4 Exch. 839; 
Barnes v. Braithwaite, 2 H. & N. 569.) But the 
courts have no summary jurisdiction over an arbitrator 
to compel him by attachment to refund the amount re- 
ceived by him beyond what is allowed on taxation. 
(Dossett V. Gingelly 2 M. & G. 870.) If one of the 
parties has paid an excessive claim for the arbitrator's 
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Chap. PL charges on taking up the awards and he is entitled to 
the costs of the awards he is not entitled to recover from 
the opposite party more than a reasonable sum for the 
arbitrator's fee^ and the master on taxation between 
party and party may tax off the excess. In such a case 
the party must resort to his remedy by action against 
the arbitrator to recover the difference between the 
amount paid and the amount allowed on taxation. 
{Barnes v. Hay ward, 1 H. & N. 742.) 

It has not been expressly decided what are the rights 
of a party to recover from the arbitrator charges paid 
in order to take up an award which is afterwards set 
aside for a gross mistake of the arbitrator. (But see 
Hall V. Hinds, 2 M. & G. 847.) 
Costs of When an award-is made by an umpire on the dis- 

umpirage. agreement of the arbitrators, or on their fiiiling to award, 

he is entitled to charge the fees due to the arbitrators 
as part of the costs of the umpirage. (Ellison v. Ack- 
roydy 20 L. J., Q. B. 193.) If the umpire &il to 
charge them, the party who has paid the arbitrator's 
fees will be entitled to have the amoimt allowed him 
among the other costs of the reference. ( Whitmore v. 
Friend, Russell on Arb. 363.) 
Action against It has been said that an arbitrator is liable to an 
^^uct"' ^^^^ ^ ^^ misconduct himself ( Wills v. Maccarmick, 

2 Wils. 148 ; and see Moore v. Foster, Yelv. 62) ; but 
there does not seem to have been any case in which such 
an action was ever brought. 

Wilfiil misconduct in aii arbitrator appointed under 

the L. C. C. Act, 1845, or the Railways Clauses Act, 

1845, is a misdemeanor. (8 & 9 Vict. c. 18, s. 33 ; 8 & 

9 Vict. c. 20, s. 134.) 

No implied An action will not lie against an arbitrator for want 

SSl ^^ '^ °* of skill in performing his duties, for the parties take 
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him with all his faults ; and even a person who is not Chap. IX. 
an arbitrator in the strict sense of the term, but imder* 
takes to conclude a disputed fact left to his decision, is 
not liable to an action for not using due skill in so 
doing. {Pappa v. Rose^ 20 W. K. %2.) 

It is a rule that in general an arbitrator cannot be Arbitrator 

n ^ X 1 •11 /• ji n • 1 • made defen- 

made a party to a bm lor the purpose of impeachmg an aant to a bill 
award, and that if he is, he may demur to the bill as J^^**^ "* 
well to the discovery as to the relief. {Steward v. East 
India Co., 2 Vem. 380 ; Mitford's PI. 160.) In some 
cases, neyertheless, where an award has been impeached 
on the ground of gross misconduct in the arbitrators, 
and they have been made parties to the suit, the court 
has ordered them to pay the costs. ( Chicot v. LequesnCf 
2 Ves. sen. 315 ; Lingood v. CroucheVy 2 Atk. 395 ; 
Hamilton v. Bankin, 3 De G. & S. 782.) In such 
cases a demurrer to the bill would not have been allowed 
(Mitford's PI. 161); and in Lord Lonsdale v. Littledale 
(2 Ves. jun. 451), a demurrer by an arbitrator to a bill 
of this nature was overruled ; though not expressly upon 
the groimd of the propriety of making an arbitrator a 
party, but because the biU charged certain specific acts 
of collusion between him and one of the parties, which 
the court thought required an answer. But although 
arbitrators may be made parties to a bill to set aside 
their award, they are not bound to answer as to their 
motives in making the award, and they may plead to 
that part of the bill in bar of such discovery {Anon.^ 3 
Atk. 644) : but it is incumbent on them, if they are 
charged with corruption and partiality, to support their 
plea by showing themselves incorrupt and impartial, or 
otherwise the court will give a remedy against them by 
making them pay costs. {Lingood v. Croucher, 2 Atk. 
395 ; Fadleg v. Lincoln Waterworks Co., 2 M'N. & G. 
B. Q 
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Chap. EC. 68 ; Ponsford v. Sicaine, I J. & H. 433.) No decree 
can be made against arbitrators fcr anything but the 
payment of costs {Steward v. JEcut India Co., supra), 
and that, it is presumed, only when it is specifksally 
prayed. (1 Danidl's Ch. Pr. 282, 620, 4th ed.) 

The courts will always be disposed to view an arbi- 
trator's conduct in the most fikvourable light; and, un- 
less a clear case of corruption and partiality be made 
out against him, they will order his name to be struck 
out of a bill to which he has been made defendant* 
{Anon.y 3 Atk. 644.) And where the arbitrator has 
accepted the office upon condition that the parties should 
undertake not to bring any suit in equity against him, 
and a suit is afterwards brought, and fraud and partiality 
are charged against him, the court will, upon motion, 
order his name to be struck out of the bill. {lb. ; Lin- 
ffoody. CVoMcAcr, 2 Atk. 396; but see Scott y, Liverpool 
Corporation, 25 L. J., Ch. 227.) 

When the arbitrators are properly made parties to a 
bill to be relieved against an award, the plaintiff is 
entitled to read their answer against their co-defen- 
dant, interested in the award, who contends that the 
award ought to be supported. {Rybott v. Barrett, 2 
Eden, 131.) 



Sect. 4. — When an Arbitrator may be called ai a 

Witness. 

An arbitrator may often be called as a witness to 
prove &cts which occurred or came under his notice 
during the reference. He cannot, however, be admitted, 
or called upon, to give evidence of any concessions made 
by one party during the reference for the purpose of 
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bringing peace and getting rid of a suit, but there is no Chap. IX. 
objection to bis proving regular admissions made by the 
parties in the course of the proceedings. ( Westlake v. 
Collardy Bull. N. P. 230 ; Slcu:h v. Buchanan^ Peake, 
N. P. C. 6 ; Gregory v. Howard^ 3 Esp. 113.) And 
an abstract fiimished by one party before an arbitrator 
was admitted as evidence in a fixture suit^ in a court of 
law^ against the same party. {Doe v. Evans, 3 C, & 
P. 219.) But an arbitrator cannot be allowed^ in a 
subsequent trial of the same cause of action^ to prove 
the result of an examination of the parties or of an in- 
spection of their books, pending a reference to him. 
{Habershon v. Troby^ 3 Esp. 38.) 

It has been held, in a recent case, that the evidence 
of an arbitrator is admissible to show whether or not he 
has awarded on matters beyond his jurisdiction. {Duke 
ofBuccleuch v. Metropolitan Board of Worhsy 39 L. J., 
Ex. 130.) " Any attempt to annoy an arbitrator, by 
asking questions to show that he had mistaken the law, 
or found a verdict against the weight of evidence, should 
be checked, for these matters are irrelevant. But where 
the question is whether he did or did not entertain a 
question over which he had no jurisdiction, the matter 
is relevant, and nobody can be better qualified to give 
evidence on that matter than he." (iJ., per Black- 
bum, J.) And an opinion was entertained by Hart, 
L. C. of Ireland, in Brophy v. Holmes (2 Molloy, 1), 
that though an award was good on the face of it, and 
purported to be an adjudication on all matters in dif- 
ference brought before the arbitrators, the arbitrators 
themselves might be examined whether they did in fiwjt 
exercise the jiirisdiction, and include in their considera- 
tion as matters in difference certain matters brought 
before them. In Re Rhys and Dare Valley Railway Co, 

g2 
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Chap. IX. (37 L. J.^ Ch. 719), the evidence of an arbitrator was 
held admissible to show whether he had mistakenly 
awarded on wrong subject-matter, or made a mistake in 
legal principle going directlj to the basis on which the 
award is founded ; —though, in an old case, the court 
refused to allow the arbitrator to be called to give such 
evidence as would in &ct contradict his award, the 
terms of the award being clear. {Shelling v. Farmer ^ 
I Str. 646.) 

An arbitrator may be called to prove that certain 
matters were not included in matters referred {Savee v. 
Farmer^ 4 T. R. 146); or that a specific claim was 
not made before him. (Martin v. Thornton, 4 Esp. 
180.) And he may be asked whether he was requested 
by either party to find on specific issues, he i)eing 
authorized to award generally unless so requested. 
(fVihon V. HinckUy, 18 L. T., N. S. 695.) 

The notes of evidence taken by an arbitrator are his 
own, and the court has no power to compel the produc- 
tion of them, or deal with them, any more than with 
a judge's minutes. {Scouffull v. Campbell^ 1 Chit. 
283.) 



( 8« ) 



CHAPTER X. 

PROCEEDINGS BEFOBE THE ASBITRATOR. 



Sect. !• — Preliminaries. 
The arbitrator having consented to undertake the office^ Chap. X. 



one of the parties should apply to him for a written Frocaringan 
appointment of a day for hearing the case. If a cause JK^"^* 
is referred at nisi prius, the attorney of one of the !»©««»«• 
parties should get the order of nisi prius fi*om the asso- 
ciate, then get an appointment in writing from the 
arbitrator, and make a copy of the order of nisi prius 
and the appointment, and serve it on the opposite 
attorney. If the cause was referred by rule of court, 
the attorney should draw up the rule at the proper 
office ; or if by judge's order, should draw up the order 
as already mentioned ; get an appointment from the 
arbitrator, and serve a copy of the rule or order and 
appointment as above directed. (2 Chit. Arch. 1649-50, 
12th edit.) In all other cases a notice of the time and 
place appointed by the arbitrator will be sufficient. 

Where several arbitrators are appointed, they should 
all concur in naming a day, unless the submission 
empowers the majority to award, in which case the 
majority may appoint a reasonable time, and, if the 
others do not attend after notice of such appointment, 
may proceed in their absence. Absenting arbitrators 
should have notice of every meeting. 

The submission or order of reference should be left 
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Chap. X. with the arbitrator that he may know the duties he has 

to perform, and the powers with which he is invested. 

Power of The mode of conducting a reference lies ahnost 

to the pro- wholly in the discretion of the arbitrator. He appoints 

<*«^™«"- the times and places of meeting, and adjournment, but 

they must be reasonable, and notice thereof must be 
given to both parties, or the award will be void ( Os^ 
tcald V. Grey^ 24 L. J., Q. B. 69 ; Hobbs v. FerrarSy 
8 Dow. 779; Anon.y 1 Salk. 71); — but if nothing is 
done, except to adjourn, at a meeting of which no 
notice is given to one party, the award will not be bad. 
{Re Morphett, 2 D. & L. 967.) The arbitrator may 
revoke an appointment or insist upon it notwithstanding 
it may be inconvenient for one of the parties to attend 
{Eastham v. Tyler y 2 B. C. Rep. 136), — nor is it any 
ground to set aside an award that the solicitor of one of 
the parties says he cannot attend at the time the 
arbitrator appoints, he must attend if the time is rea- 
sonable, and, fidling, the arbitrator may proceed in his 
absence. {Fetherstone v. Cooper y 9 Ves. 67.) 
FarniBhing It is not unusual for each party to furnish the arbi- 

ftrbitrfttor with • -t ■» j* t • ii*/* 

statement of trator with a short statement of his case and a list of 
the case. ^^ witnesses he intends to produce. If briefc have 

been made out, and the arbitrator is a gentleman in 
the profession, this is usually done by delivering to him 
one of the briefc on each side. (2 Chit. Arch. 1650.) 
Attendance When one party is about to employ counsel it is his 

duty to give notice thereof to the opposite party to 
enable him to do likewise ( Whailey v. Morlandy 2 C. & 
M. 347), though the arbitrator may in his discretion 
refuse to hear counsel, (/n re Macqueen, 9 C. B., 
N. S. 793.) It is only usual for one counsel to attend 
on each side, but in cases of difficulty more than one on 
each side may attend, and their fees will be allowed on 
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taxation of costs. {Sinclair v. Great Eastern Rail. Chap. X. 
Co.y 39 L. J., C. P. 165; L. K, 5 C. P. 135.) 
It is said that there may be peculiar cases in which the Exdnding the 

• • ./• . . . parties and 

arbitrator would be justified in excluding the parties (pro- their attomies. 
vided he exclude both)^ and their attomies^ during the 
examination of witnesses (jETeto/e^^y. Lay cocky 2 C. & P« 
574; Matson t. Trower, 1 Ry. & M. 18; sed qucBre, 2 
Lush's Practice^ 1046); but such cases are exceedingly 
rare, and the tendency of modem decisions is to establish^ 
that in conducting a reference the arbitrator should allow 
all the parties the amplest opportunities of elucidating and 
establishing their claims, and place no unreasonable or 
&ctious restrictions upon either party so as to prejudice 
his interests. Thus, we must regard In re HaigKs 
Estate (3 De G., F. & J. 157), in which an award was 
set aside because the arbitrator had excluded fix>m some 
of the meetings, in a reference in which a partnership 
accounts were concerned, the son of one of the parties 
who was conversant with the accounts, and also a short- 
hand writer, both of whom the party wished to have 
present, as indicating the limits within which an arbi- 
trator may exercise his discretion, rather than Tillam v. 
Copp (3 C. B. 211), in which an arbitrator in a &rming 
case was held justified in excluding a stranger, skilled 
in agriculture, brought to assist the defendant's attorney 
in conducting the case. ^^ Except in the few cases 
where exceptions are unavoidable," says Lord Lang- 
dale, '^ both sides must be heard, and each in the pre* 
sence of the other." {Harvey v. Shelton, 7 Beav. 
462.) And Turner, L. J., thus clearly defines the re- 
strictions upon the arbitrator's power of exclusion: 
^' Before he excludes anyone firom attending on behalf 
of any of the parties interested, he is bound to ascertain 
that there is good reason for the exclusion, and to take 
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Chap. X. 



Mode of pro- 
ceeding, same 
as BXniti 
prim. 



Arbitrator not 
bound bj roles 
of practice. 



Ferformanoe 
of conditions 
precedent 



the best care he can that the party who is affected hj 
the exclusion is not prejudiced by it" {In re Haigh^s 
Estate^ supra,) 

The mode of proceeding at a reference is^ as near as 
may be^ the same as in a cause at nisi prius. Thus, the 
party to begin makes a short statement of his case (this 
may, at the option of the arbitrator, be dispensed with), 
and then calls his witnesses in support of it, who of 
course may be cross-examined; the other party then 
makes a short statement of his case, and produces his 
evidence in support of it; he then replies on the whole 
case, and the party beginning has a general reply. If 
any question arises as to who is entitled to begin the 
arbitrator will decide it. The mode of conducting a 
reference being, however, in the discretion of the arbi- 
trator, will sometimes vary from the above. 

It has been held that an arbitrator, though bound to 
act according to the general rules of law, is not bound 
by the strict rules of practice, but is to do justice be- 
tween the parties according to the particular circiun- 
stances of the case. {In re Badger y 2 B. & A. 691; 
Prentice v. Beed, 1 Taunt. 151.) 

If the submission prescribe any act which is a condi- 
tion precedent to the reference, it must be performed or 
the award will be bad. {Spence v. Eastern Counties 
Bail. Co.y 7 Dow. 697.) It is in the discretion of an 
arbitrator, to whom an action for work has been referred, 
to inspect the premises on which the work was done, and 
his refiisal to inspect is no ground for setting aside his 
award. {Mundy v. Blacky 9 C. B., N. S. 557; 30 
L. J., C. P. 193.) 
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Chap, X. 



Sect. 2. — Witnesses. 



Previously to 3 & 4 Will. 4, c. 42, there was no Witneases 
mode of compelling die attendance of witnesses before ^^.S""^ 
an arbitrator. But imder that act, where the sub-* 
mission is bj rule of court, or judge's order, or at nisi 
prius in any action, or by an agreement which contains 
a consent to its being made a rule of court, the attend- 
ance of witnesses before an arbitrator, or the production 
of such documents as the person holding them would be 
bound to produce at a ^al, may be compelled, either 
by a rule of court or a judge's order, the party, at the 
time of making the application, stating the county in 
which the witness lives, or that he cannot be found. 
An appointment of the time and place of attendance, 
fflgned by one at least of the arbitrators or by the 
umpire, must be served upon the witness, together with 
or after the rule or order, and his expenses tendered to 
him in the same manner as in the case of a trial ; after 
which his disobedience to the rule or order will be 
deemed a contempt of court. But the witness shall 
not be compelled to attend more than two consecutive 
days, to be named in such order. (3 & 4 Will. 4, 
c. 42, s. 40.) The rule is a rule absolute in the jSrst 
instance. {Be Guarantee Society and Levy^ 1 D. & 
L. 907.) 

This act does not empower a judge to make an order 
for the attendance of witnesses or production of docu- 
ments in a reference at nisi priusy unless the order of 
nisi pritis has been regularly drawn up (^Curtis v. 
Blighy 3 Jur. 1152); nor where the reference is by an 
instrument which contains no consent clause. {Re 
Woodcroft and Jones ^ 9 Dow. 538.) It does not 
restrict the power of the comt, so as to prevent it order- 
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Chap. X 



ffabeiu 
corpus to 
bring up 
prisoners. 



17 & 18 Vict 
c. ]2o, B. 7. 



Applies to 
Tolantarj as 
well as oom- 
pnlsorj refe- 
rences. 



Bat not to 
references 
which contain 
no consent 
clause. 



ing the production by the parties of all writings in their 
possession^ when the submission contains an agreement 
that the arbitrator may call for the production of all 
writings. {Arbuckle v. Price, 4 Dow. 174.) 

A habecLB corpus may issue to bring up a prisoner for 
debty to be examined before an arbitrator {Graham v. 
Glover, 25 L. J., Q. B. 10; 5 E. & B. 591 ; Marsden 
V. Overburify 25 L. J., C. P. 200 ; 18 C. B. 34) ; so 
also where the witness is in prison on crimixial process. 
(See 16 & 17 Vict. c. 30, s. 9.) 

The C. L. P. Act, 1854, s. 7, enacts that " The pro- 
ceedings upon any such arbitration as aforesaid shall, 
except otherwise directed hereby or by the submission 
or document authorizing the reference, be conducted in 
like manner, and subject to the same rules and enact- 
ments, as to the power of the arbitrator and of the court, 
the attendance of witnesses, the production of docu- 
ments, enforcing or setting aside the award, and other- 
wise, as upon a reference made by consent under a rule 
of court or judge's order." 

This section applies to all references mentioned in 
sect. 5 of the same act, that is, to voluntary references 
where the submissicm may be made a rule of court, as 
well as to compulsory references {Re Morrises Arbi^ 
tration. 6 E. & B. 383 ; 25 L. J., Q. B. 261 ; O' Flan- 
agan V. Geoghegariy 16 C. B., N. S. 637); and a 
person appointed to state a special case is an arbitrator 
within the meaning of the act. {Graham v. Glover , 5 
E. & B. 591 ; 25 L. J., Q. B. 10.) 

But the section does not apply to a reference under 
an instrument which contains no c(xisent clause, but is 
made a rule of court under sect. 17 of the act (see Re 
Rouse and Meier, 19 W. K. 438) ; for if the application 
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of sect. 39 of 3 & 4 WilL 4, c. 42, is excluded firom Chap. X. 
such references, so is that of sect. 40. 

Though before the C. L. P. Act, 1854, the Court of Court of 
Chancery had no power to compel the attendance of compel at-™*^ 

witnesses (Hall v. Ellis, 9 Sim. 530), it may now do tepdance of 
^ , . . , . witneaacs. 

so ; and whenever a submission to arbitration has been 
made a rule of the Court of Chanceiy, an order for the 
attendance of witnesses before the arbitrator may be 
obtained as of course. {Be Ricketts, 3 N. B. 56.) 

The arbitrator may, if he think fit, exclude persons Witnesses may 
who are to be examined before him, whilst another nntlux- * 
witness is undergoing examination or the like. {Hew- amined. 
lett Y. Laycochy 2 C. & P. 574.) 

The witnesses may be sworn by any one of the arbi- Examination 
trators or the umpire (3 & 4 WilL 4, c. 42, s. 41 ; 14 & on oath. 
15 Vict. c. 99, s. 16); and if the instrument of reference 
requires the evidence to be on oath, the arbitrator may 
not dispense with the fprmality without the consent, 
express or implied, of the parties {Bidoat v. Pj/e, 1 B. 
& P. 91 ; Allen v. Francis, 9 Jur, 691 ; Smith v. Spar- 
rowy 16 L. J., Q. B. 139 ; Wakejield v. Llanelly Rail. 
Co., 34 Bear. 245); but the court will not set aside an 
award on the ground that the witnesses were not sworn, 
if the objection is not taken before the arbitrator. 
{Biggs v. Hansell, 16 C. B. 562.) If the instrument 
of reference leave the swearing of witnesses in the dis- 
cretion of the arbitrator, he may, at his option, dispense 
with the oath, even though one of the parties request 
otherwise. (Smith v. Goff, 14 M. & W. 264.) Where 
the submission required the witnesses to be examined 
on oath and the arbitrator received some affidavits, the 
court set aside the award, holding that the deponents 
should have been examined viv6, voce. {Banks v. 
Banks, I Gale, 46.) 
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Chap. X. 



Examination 
of the parties. 



Witnesses 
privileged 
irom arrest* 



A clause in the submission (sometiines, but very 
rarely inserted) directing the witnesses to be sworn 
before a judge or conunissioner does not depriye the 
arbitrator of power to administer the oath. (HodsoU v. 
mse, 4 M. & W. 536; 7 Dow. 15.) 

No particular form of words is necessary to make the 
oath binding. The following may be useful as a pre- 
cedent: — 

** You shall true answers make to all such ques- 
tions as shall be asked of you^ touching the matters 
in question between the parties to this reference : 
So help you God." 
Should a witness be a Moravian or a Quaker, he may 
make an affirmation; or if, on any other grounds, he 
object to take an oath, he may make a promise and de- 
claration as at nisi prius (32 & 33 Vict. c. 68, s. 4 ; 33 
& 34 Vict. c. 49, s. 1); and the following form may be 
adopted in such a case : — 

^* I solemnly promise and declare that I will true 
answers make to all such questions as shall be 
asked me touching the matters in question between 
the parties to this reference." 
The parties to the reference may be examined as 
witnesses in the same manner as in an action at law. 
But when parties to a reference mutually agreed to 
strike out a clause giving power to the arbitrator to exa- 
mine the parties, it was held that the examination of the 
plaintiff against the protest of the defendant's counsel 
was groimd for setting aside the award. (Smith v. 
Sparrow, 4 D. & L. 240; 16 L. J., Q. B. 139.) 

Witnesses compulsorily attending a reference have 
the same privilege in being protected from arrest as 
witnesses attending courts of justice. {Moore v. Booth, 
3 Ves. 350 ; Spence v. Stuart, 3 East, 89 ; Randall 
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V. Gurner/y 3 B. & A. 252 ; 2 Taylor on Evidence, CharX^ 
1 153.) And though a witness attend a reference volun- 
tarily, he will still be protected, inasmuch as he might 
have been compelled to attend. {Webb v. Taylor, 1 
D. & L. 676, per Patterson, J.) 

If upon oath or affirmation before an arbitrator any FnDishable 
person maJring the same shall wilfully and corruptly *^' ^'^'''^' 
give any fiJse evidence, every person so offending shall 
be deemed and taken to be guilty of perjury, and shall 
be prosecuted and punished accordingly. (3 & 4 Will. 
4, c. 42, s. 41; Arch. Crim. PI. 815, 17th edit) 



Sect. 3. — Evidence, 

Arbitrators are bound by the same rules of evidence Power of 
fs courts of law. (Att-Gen. v. Davison, 1 M*C1. & decide qaea- 
Y. 160.) The arbitrator is the judge of the admissi- J!^^"„^, 
bility of evidence so far as the competency of the wit- 
nesses is concerned, and if he receive the evidence of an 
incompetent or reject that of a competent witness, the 
court will not generally set aside the award {Lloyd v. 
ArchbowUy 2 Taunt. 324 ; Ferryman v. Steggall, 9 
Bing. 679 ; Armstrong v. Marshall, 4 Dow. 593 ; 
Hagger v. Baker, 14 M. & W. 9 ; Eastern Counties 
Rail Co. V. Robertson, 6 M. & G. 38 ; 1 D. & L. 
498 ; Scott v. Van Sandau, 6 Q. B. 237) ; and his 
decision on the admissibility of evidence before him is 
final {Symes v. Goodfellow, 2 Scott, 769; 2 Bing. 
N. C. 532.) But he is not absolute judge of the 
materiality of evidence, and exercising any discretion 
as to the amount of evidence, or rejecting evidence on 
any matter which he may think foreign to the subject 
of the reference, is a step that should be taken with 
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Chap. X. 



When arbi- 
trator may 
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ear 



great caution {Johnstone v. Cheape, 5 Dow. 247), for If 
he refuse evidence of matters within the scope of the 
reference, under the mistaken impression that thej are 
not within it (Samuel v. Cooper, 2 A. & E. 752; 
Brophy V. Holmes , 2 MoUoy, 1), or refuse to examine 
a material witness because he thinks there is sufficient 
evidence without {Phipps v. Ingram, 3 Dow. 669), it 
will invalidate the award. But the evidence or witness 
must have been actuallj tendered. 

An affidavit to set aside an award on the ground that 
the arbitrator has refused to examine a material witness 
should state what reason, if any, he gave for refusing to 
hear the witness. {Bradley v. Ibbetson, 2 L. M. & P. 
583.) 

There are cases in which the arbitrator may refiise to 
hear evidence, as in a reference to a person of skill in 
the matters in difference, to decide points, upon which 
from his knowledge and experience, he is competent 
from personal observation to form a judgment without 
the assistance of witnesses. (JEads v. Williams , 24 L. J., 
Ch. 531 ; Johnstone v. Cheape, 5 Dow. 247.) But it 
must have been expressly stated, or necessarily implied, 
that the reference is to the skill alone of the arbitrator, 
for if a matter be referred to him, not solely on the 
ground of his peculiar knowledge, he may not decide 
without receiving evidence, notwithstanding the matters 
may almost tell their own tale. {Anon., 2 Chit. 44.) 
It is said that a usage to that eflfect will justify an arbi- 
trator in deciding matters without receiving evidence. 
Thus in Oswald v. Grey (24 L. J., Q. B. 69), it wag 
held that a usage for arbitrators appointed to determine^ 
as between outgoing and incoming tenants of a farm^ 
the value of away-goiDg crops, and the deductions for 
want of repairs of the &rm buildings and fences, to make 
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their award on inspection of the crops and premises^ Chap. X 
without notice to the parties and without eyidence, may 
be good. But no usage would be legal for arbitrators 
to make their awards not on a mere yiew^ but upon the 
examination of the witnesses of the one partj in the 
absence of the other^ and without notice to the latter. 
{Be Brook and others, 16 C. B., N. S. 403 ; 33 L. J., 
C. P. 246.) 

Where eyidence is receiyed^ it should always be taken Evidence mnBt 
in the presence of all the paarties or of some one attend- pre^^of 3l 
ing on their behal£ {Plews v. MiddUton, 6 Q. B. P*^®*- 
845.) An arbitrator may not hear the evidence of one 
party and refuse to receiye the evidence of the other 
{Phipps V. Ingramy 3 Dow. 669 ; Braddich v. Thomp^ 
9on, 8 East, 344 ; Sharpe v. Bickerdyke, 3 Dow. 102), 
nor, unless where justifiably proceeding ex parte, should 
he examine one of the parties (Re Hick, 8 Taunt. 
694), or the witnesses on one side {Pepper v. Gorham, 
4 Moore, 148 ; Walker v. Frobisher, 6 Ves. 70), in the 
absence of the other party, nor even in the absence of 
both parties. {Plews v. Middleton, supra; Kingwell v. 
Elliott, 7 Dow. 423.) If he do, the award wiU be set 
wide, notwithstanding the arbitrator may swear that 
the evidence thus received had no effect upon his award 
( Walker v. Frobisher, 6 Ves. 70 ; Dobson v. Groves, 
6 Q. B. 637 ; Fetherstone v. Cooper, 9 Ves. 67), unless 
the objection be waived. 

Where a letter book containing copies of letters which 
had been adduced in evidence before an arbitrator, and 
marked by him as read, was, at the close of the case, 
left in his hands in order Hiat he might, before making 
his award, refer to the copies so adduced, and he re- 
ferred to a copy of a letter which had not been so 
marked, the court directed that the case should be 
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Chap. X. referred back to the arbitrator in order that the partj* 

against whom the letter complained of had been used 

might have an opportunity of explaining its contents, 

but refused to set aside the award. (^Davenport y. 

Vickery, 9 W. R. 701.) 

PriTEte com- If one party make any private written communica- 

"** tion to the arbitrator touching the subject-matter of 

reference^ the arbitrator should inform the other party, 
or hand the communication over to him. (^Harvey y. 
Sheltony 7 Beav. 462 ; 13 L. J., Ch. 466.) 
Inqoirj In Anderson v. Wallace (3 C. & F. 26) it was 

duputes itoras. decided that an award was not invalidated by the arbi-. 

trator, in the absence of one of the parties, calling on 
the other party and asking him whether he admitted 
or disputed certain items in an account, and merely 
taking his answer to that question. But had he re- 
ceived any explanations of items in the absence of the 
other party it would be different. {Re HaigKs Estate j 
3 De G., F. & J. 157.) 
No informa- The Only safe course for an arbitrator, unless pro- 

rweivcdV> * ceeding ex parte^ is to insist that all information in the 
hind the back matter in reference, communicated by one party, or his 

of a party. , "^ *^ ^ ' 

witnesses, or agents, shall be in the presence of the 
other. {Drew v. Leburny 2 Macq. 1.) 
Irregnlaritiea -^7 objection to irregular or improper conduct on 
"'V *J the part of the arbitrator may be waived by the parties, 

either expressly or by their conduct {In re Salkeld, 12 
A. & E. 767; Re Jenkins, 1 Dow., N. S. 276; BiffnaU 
V. Gale, 2 M. & G. 830), providing the party waiving 
have full knowledge of the defect. {Darnley, Earl v. 
London, Chatham and Dover RaiL Co., L. B., 2 H. 
of L. Cas. 43.) Where it comes to the knowledge of 
a party that the arbitrator has examined witnesses in 
his absence, he should at once abandon the reference, for 
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if he contmue to attend the subsequent proceedings this Chap. X. 
will be a waiver. {Drew v. Drewy 25 L. T. 282.) 
Where, pending a reference the umpire held a commu- 
nication with the agents of one of the parties, this fact 
being known to all the parties at the time, and not ob- 
jected to by any of them, and the reference having pro- 
ceeded and the award being subsequently made, it was 
held that neither of the parties could object to the award 
on the ground of such communication, having acquiesced 
in it. {Mills v. Bowyer^s Society^ 3 K. & J. 66 ; Hamil- 
ton V. Banhiuy 19 L. J., Ch. 307.) 

An arbitrator may receive evidence upon matters Receiving 
denied by one of the parties to be in difference, and, mat^^not 
provided his award does not exceed his authority, it ^'***? *^® 
will not be thereby invalidated {Arbuckle v. Price, 4 
Dow. 174) ; and he may inquire into collateral matters 
necessary to decide the matters submitted. {Eastern 
Counties Rail, Co. v. RobertsoUy 1 D. & L. 498.) 

But if a party to a reference objects that the arbi- 
trator is entering on the consideration of a matter not 
referred to him, and protests against it, and the arbi- 
trator nevertheless goes into the question and receives 
evidence on it, and the party, still under protest, con- 
tinues to attend before the arbitrator and cross-examines 
the witnesses on the point objected to, he does not 
thereby waive his objection, nor is he estopped from 
saying that the arbitrator has exceeded his authority 
by awarding on the matter. {Davies v. Price, 34 
L. J., Q. B. 8.) 

The arbitrator before closing the hearing should Giving time 
receive all the evidence on both sides. {Doddington v. auction of 
Hudson, 1 Bing. 384; Phipps v. Ingram, 3 Dow. ^^^dcnco. 
669.) When the parties require further time for the 
production of evidence, it is generally in the power of 

B. H 
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Chap. X. 



Notes ahonld 
betaken. 



Arbitrator's 
power to con- 
sult persons 
of skill and 
science. 



the arbitrator to decide whether the party so applying 
has made out such a case as ought to induce him to put 
off the further hearing, or postpone his award {Rmger 
V. Jayccy 1 Marsh. 404 ; Ginder y. Curtis, 14 C. B., 
N. S. 723) ; although the courts do not regard this as 
a fixed rule apphcable to every case {Spettiffue v. Ctar^ 
pentevy 3 P. W. 361); and the arbitrator ought gene- 
rally to comply with the request, if it is made on 
reasonable grounds. {Solomon v. Solomon, 28 L. J., 
Ex. 129.) It is in the discretion of the arbitrator 
whether he will give time for one of the parties to bring 
a material witness from abroad. {Ginder v. Curtis, 
supra.) And when an application was made to arbi- 
trators to afford time to obtain and examine a witness 
who was absent^ and they honestly (though erroneously) 
exercised their discretion as to the materiality of his 
evidence^ and refused time^ the court would not set 
aside the award. {Larchin v. Ellis, 11 W. R. 281.) 

Notes of the evidence should be taken by the arbitra- 
tor, even though the case is short. ( Croom v. Gore, 1 
H. & N. 14; 25 L. J., Ex. 267.) 

It is said that an arbitrator may consult men of 
science in every department, where it becomes neces- 
sary {Caledonian Rail, Co, v. Lockhart, 3 Macq. 
808, per Lord Wensleydale) ; and though he cannot 
agree beforehand to be bound by whatever opinion 
another may give, for that would be a delegation of his 
authority, he may submit a question to another person 
of skill or science, and adopt the opinion given thereon 
as his own {Emery v. Wase, 5 Ves. 846 ; 8 Ves. 
604 ; Gray v. Wilson, 35 L. J., C. P. 123), but only 
if he believes it to be correct. {Eads v. Williams, 24 
L. J., Ch. 531.) Under an authority to arbitrators to 
caU in a competent person to assist them in the valua- 
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tion of the stock and property of a partnership, it is no Chap. X. 
objection to their award that they have availed them- 
selves of the assistance of such a person in deciding on 
the partnership accounts; the arbitrators by adopting 
in terms the opinions of such person do not constitute 
him an umpire, but make his opinions their own, and 
their award cannot be impeached on that account. 
(Anderson v, WallacBy 3 C. & F. 26.) And so, where 
matters in difference being referred to two arbitrators, 
the parties consented that they might in case of dif- 
ficulty consult a third person, who was named, and 
the arbitrators did so on one out of the whole 
number of questions arising in the investigation, and 
they adopted the opinion which he gave them upon it, 
without, as far as appeared, exercising any independent 
opinion, and made their award on the whole of the 
matters referred, it was held that the award was not 
thereby invalidated. (Whitmore v. Smithy 31 L. J., 
Ex. 107; 8 Jur., N. S. 514.) When, however, it is 
desired to obtain the assistance of a valuer, or scientific, 
or skilled person on a matter of fact, the best way to do 
BO is to examine him as a witness. {Anderson v. Wal- 
lace, supray per Lord Brougham ; Hopcraft v. Hick" 
many 2 S. & S. 130.) 

A lay arbitrator may consult counsel on the admis- Legal 
sibility of evidence, or as to the framing of his award 
(Re Harey 6 Bing. N. C. 158 ; Dobson v. GroveSy 6 
Q. B. 637); or he may employ a professional man to 
draw up his award so as to make it good in point of 
form (Fetherstone v. Cooper, 9 Ves. 67; Baker v. 
Cotterilly 18 L. J., Q. B. 345 ; Galloway v. Key worthy 
23 L. J., C. P. 218>, but it should not be the attorney 
of either of the parties. ( Underwood v. Bedford and 
Cambridge Rail Co.y 11 C. B., N. S. 442.) A re- 

H 2 
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Chap. X. 



Lay arbitrator 
entitled to a 
legal adviser. 



Emplojing 
acconntant. 



Power to 
proceed em 
parte. 



cital in an award that it had been drawn bj a person, 
who under the terras of the submission attended the 
arbitrator as his attorney, was held to show no improper 
delegation of authority. {Baker y. Cotterilly supra.) 

As a general rule a lay arbitrator will be entitled to 
have a legal adviser to sit with him in the reference, for 
where the parties appoint a lay arbitrator, if the re- 
ference is to be brought to a safe conclusion, it is almost 
of necessity that he should have professional assistance 
in the conduct of it, {Tkrelfall v. Fanshawey 19 
L. J., Q. B. 334, per Coleridge, J.) But where one 
of the parties had expressly objected to a legal arbi- 
trator, and a lay arbitrator was appointed, the arbitrator 
so appointed was held not to be entitled to have an 
attorney to sit with him. (Procter v. Williams^ 29 
L. J., C. P. 157 ; 8 C. B., N. S. 386.) 

When an arbitrator in taking accounts is authorized 
imder the reference to appoint an accountant, " not ob- 
jected to by any of the parties," he may not appoint one 
without communicating with the parties. (/« re Tids^ 
well, 33 Beav. 213.) 

An arbitrator has power, subject to his discretion, to 
proceed ex parte upon good cause, as, for instance, where 
one of the parties keeps back his evidence to delay the 
reference {Hetley v. Iletley, Kyd on Awards, 100), or 
will not attend, the appointment being for a reasonable 
time, and the arbitrator is convinced that the object of 
non-attendance is to defeat the reference. {Wood v. 
Leake, 12 Ves. 412; Walhr v. King, 9 Mod. 63.) 
Where one party has ineffectually attempted to revoke 
the submission and refused afterwards to attend the 
reference, the arbitrator may proceed ex parte, (3 & 4 
Will. 4, c. 42, s. 39 ; Harcourt v. Ramsbottom^ 1 J, & 
W. 512.) And in Hobbs v. Ferrars (8 Dow. 779), it 
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•was held that the arbitrator might proceed ex parte. Chap. X. 
after notice, where one party became insolvent. But 
an arbitrator should not proceed ex parte if there is a 
reasonable excuse for a party's non-attendance. ( Glad- 
win V. Chilcotey 9 Dow. 550 ; Procter v. Williams j 29 
L. J., C. P. 157; 8 C. B., N. S. 386.) 

Where it is intended to proceed ex parte the arbi- Giying notice 
trator should generally give notice of such intention proce^ings. 
to the absenting party, either verbaUy or in writing. 
{Gladwin v. Chilcote, supra,) But where an arbitra- 
tor had made an appointment for a meeting on the 
premises, for the purpose of a view "and to go into 
the reference," and one of the parties, although under 
the mistaken notion that there would be notice of 
another meeting before an award was made, went 
away without obtaining any other appointment, or 
intimating his desire to offer evidence, or to make any 
defence, the arbitrator was held entitled to proceed 
ex parte and without further notice to make an award. 
{Tryer v. Shaw, 27 L. J., Ex. 320.) So where an 
arbitrator having, in the course of the reference, ap- 
pointed a meeting for a certain day, was informed by 
the defendant that he did not intend to be present, one 
of his reasons being that on account of the non-admis- 
sibility of certain depositions, which the arbitrator had 
not rejected as evidence, no award he could make would 
be valid, and another reason being that the notice (seven- 
teen days) was too short; the arbitrator was held to have 
acted rightly in proceeding ex parte, though he had not 
warned the defendant that if he absented himself the 
arbitration would proceed. {Scott v. Van Sandau, 6 
Q. B. 237.) Objections on the ground of want of 
notice will be waived by attendance at subsequent 
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Chap. X. 



Case closed, 
parties should 
be informed. 



Re-openiDg 
the case. 



meetings. {Bignall v. Gale^ 9 Dow. 631 ; 2 M. & G. 
830.) 

The evidence being closed^ the arbitrator should in- 
form both parties that he considers the case closed, and 
that he shall proceed to make his award. (^Earle v. 
Stocker, 2 Vem. 251 ; Peterson v. At/re, 23 L. J., C. P. 
129.) Where arbitrators who had proceeded in a re- 
ference informed the defendant that thej would suspend 
their proceedings till the books of account had been re- 
ferred to, it was held that afterwards making an award 
in his absence, without examining the books of account, 
was ground for setting it aside. (^Pepper v. Gorham, 4 
Moore, 148.) 

When the case has been formally closed, the arbitrator 
may, if he think fit, allow the production of further evi- 
dence. {Biff nail Y. Galey supra.) 
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CHAPTER XL 

TUB AWARD. 



Sect. L — Form and general requisites of an 

Award. 

The evidence on both sides being fuUj heard and the Chap. XL 
case closed, the arbitrator proceeds to make his award. Time within 
It must be made within the time limited for that pur- ^^^ ^ made. 
pose. If he has until a certain day, " until" will be 
construed as inclusive {Knox v. Simmonds^ 3 Bro. 
C. C. 358); and if he has a certain length of time 
« after" matters are referred, the day of reference is 
excluded. (iZe Higham and Jessop^ 9 Dow. 203.) A 
limitation in *' months" simply, will be construed as 
lunar not as calendar months. (^Re Stoinford, 6 M. & 
S. 226.) The arbitrator has no power to shorten the 
time given by the submission. {JRe Morphetty 2 D. & 
L. 967.) 

The arbitrator is not bound to make an award, not- 
withstanding he has held several meetings. {Lewin v. 
Holbrooky 11 M. & W. 1 10 ; Crawshay v. Collins y 1 
Swanst 40.) 

It is not necessary to the validity of an award that Fonn of the 
it should be in any precise form of words or make 
use of any technical expressions {Eardley v. Steer ^ 
4 Dow. 423); it is enough if it clearly show that the 
arbitrator has finally decided on the matter submitted 
to him. {Archer v. Owen, 9 Dow. 341 ; Bradbee v. 
Christ's Hospital, 2 Dow. N. S. 164; Law v. Black- 
burrowy 23 L. J., C. P. 28 ; Whitehead v. Tattersall, 
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Chap. XI. 



RedUdfl. 



Effect of re- 
citids. 



1 A. & E. 491.) Even an award in the form of an 
opinion has been held sufficient {Matson v. Trower, 
R. & M. 17); so has an award of a sum in favour of 
one party and a request to the other party to pay. 
(Smith V. Hartley y 10 C. B. 800.) But a letter from 
the arbitrator to the parties^ in which he said, *^ To 
meet the circumstances of the case in a liberal manner 
I propose that Mr. V. shall pay Mr. L. 10/.," was held 
not to be an award but a mere recommendation. {Lock 
V. Vulliamyy 5 B. & Ad. 600; and see Fergusson v. 
Norman, 4 Bing. N. C. 52.) An arbitrator ill fulfils 
his task who makes his award in a loose and ambiguous 
manner. 

Recitals, though usual, are not necessary in an award. 
Thus, the omission to recite an enlargement of time 
(George v. Lousley, 8 East, 13), or a view of the pre- 
mises required by the submission (Spence v. Eastern 
Counties Rail. Co., 7 Dow. 697), or the performance 
of any other condition precedent (Davies v. Pratt, 17 
C. B. 183 ; 25 L. J., C. P. 71)^ is no objection to an 
award. 

When made, the recitals should show, (1) the autho- 
rity of the arbitrator, (2) the subject-matter with which 
he has to deal, (3) the powers that have been exercised, 

(4) the powers to be exercised by the award, and 

(5) the performance of conditions prescribed by the sub- 
mission, — in fact, the draftsman, in his recitals, will be 
governed by the particular circumstances of the case 
and those considerations which are entertained by a 
conveyancer in an ordinary instrument made in pursu- 
ance of a power. 

Recitals are not without importance, for they will 
often explain what would otherwise be an ambiguous 
award. But a misrecital ( White v. Sharp, 12 M. & W. 
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712 ; Re Addison^ 18 L. J., Q. B. 151 ; Be Lloyd and Chap. XL 

—III I  —— ^^^ 

Spittle^ 6 D. & L. 531), or a fiilse recital {Adams v. 
Adamsy 2 Mod. 169 ; Trew v. Burton^ 1 C. & M. 533 ; 
Harlow v. Bead, 1 C. B. 733 ; 3 D. & L. 203), will not 
vitiate an award; nor, on the other hand, will a bad 
award be helped by a misrecital. (Price v. Popkin, 10 
A. & E. 139.) 

A plan may be annexed to an award and incorporated Plans and 
.ith it, and the words of explanation on the m^p may ;^^^^'-- 
be taken as part of the award. (Johnson v. Latham, reference. 
20 L. J., Q. B. 236.) So an indenture or other writing 
may be incorporated by reference without setting it out. 
(^Anon., 1 Vent. 87.) 

The award must be made and executed with all the Fonnalitles 
formalities required by the submission, otherwise it will ^®^^^ 
not be valid (Everard v. Paterson, 6 Taunt. 625 ; 
Henderson v. Williamson, 1 Stra. 116); if, however, 
nothing is said in the submission as to the form of the 
award, the arbitrator may adopt such formalities as 
he chooses, or may make a verbal award. (^Hanson v. 
Liversedge, 2 Vent. 242 ; Bawling v. Wood, Barnes, 
54 ; Oates v. Bromil, 1 Salk. 75.) This now, however. When re- 

1- 1. J. /»i_»» quired to be 

appues only to awards m pursuance of submissions inciting. 
which contain no agreement for making them rules of 
court, for 17 & 18 Vict. c. 125, s. 15, enacts, that an 
" arbitrator acting under any such document or com- 
pulsory order of reference as aforesaid, or under any 
order referring the award back, shall make his award 
under his hand,^^ &c. The chief statutory enactments 
for arbitration provide for the awards being made in 
writing. An award under the L. C. C. Act, 1845, or 
the Railway Clauses Act, 1845, must not only be in 
writing, but must have the declaration made and sub- 
scribed by the arbitrator before entering on the reference 
annexed to it when made (8 & 9 Vict. c. 18, s. 33 ; B & 



106 



LAW OF ARBITRATIONS AND AWARDS. 



Chap. XL 



Witnesses. 



Joint arbitra- 
ton mnst exe- 
cate together. 



"Publishing" 
and ** deliver- 
ing" the 
award. 



9 Vict. c. 20^ fiu 134); and under the former act must be 
delivered to the promoters of the undertaking (s. 35). 

The award is usuaUy simed in the presence of an 
attesting witness. 

Where there are two or more arbitrators, all (or the 
majority required by the submission) must execute the 
award at the same time and place and in the presence 
of each other {Peterson v. Ayre, 15 C. B. 724; fFade 
y. DowUngy 23 L. J., Q. B. 302 ; 4 E. & B. 44 ; Eads 
T. Williams y 24 L. J., Ch. 531) : though omission to do 
so would not be fatal, as the court, on application, 
would send it back to the arbitrators to be re-exe* 
cuted. {Anning v. Hartleyy 27 L. J., Ex. 145.) 
Where an award purported on the fiMse of it to be the 
award of three arbitrators, but it was signed by two 
only, yet, as by the sulnniseion it was to be by the three 
or any two of them, it was held a good award of the 
two. ( White V. Sharpy 12 M. & W. 712.) 

If the submission be to perform the award of the 
arbitrators and their umpire, it would seem that an 
award by the arbitrators alone is bad {Heatherington v. 
Robinson^ 7 Dow. 192); and where the reference was 
to the award of two persons named and of such person 
as they should nominate before they proceeded to act, 
or of a majority of them in case they could not unani- 
mously agree, it was held that no award of two could 
be good until the third had had a ftill opportunity of 
joining in it, and had declared his dissent from it or 
withdrawn from the reference. {Re Templeman and 
Reedy 9 Dow. 962.) 

When the submission provides that the award '^ shall 
be made and published ready for delivery to the parties** 
on a day named, it is considered to be published when 
executed, though no notice has been given to the parties 
{Henfree v. Bromley y 6 East, 309 ; Brooke v. Mitchell^ 
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6 M. & W. 473); and " ready for delivery" means Chap. XL 
delivery on request. ( Veale v. Warner ^ 1 Saund. 327 b ; 
Wilson V. WiUon^ ih. 327 c.) But for the purpose of 
setting aside the award it is only considered to be pub- 
lished when notice that it is made is given to the parties, 
and time only begins to run from then. If the sub- 
mission is that the arbitrator shall deliver his award to 
the parties it is not complete until ajCtual delivery, and 
where it is to be delivered to either of the parties it must 
be delivered to each or it is not binding. {Hungat^s 
Casey 5 Rep. 103 ; Block v. Palgrave^ Cro. Eliz. 797.) 

The usual practice in the delivery of an award is to 
give the stamped award to the party in whose favour it 
k) made, and an unstamped copy to the other party. 

When an arbitrator has executed a paper as and for An award can- 
Lis award, and it purports on the face of it to be his ^^ »ltered» 
award, then he i^ functus officio ^ and cannot of his own 
authority remedy any mistake or blunder that he may 
have made in executing it. {Mordue v. Palmer ^ 40 L. J., 
Ch. 8 ; Brook v. Mitchell, 6 M. & W. 477.) Thus, 
where an arbitrator has made a mistake in the calcula- 
tion of figures {Irvine y, JElnon, 8 East, 54), or has put 
the plaintiff's instead of the defendant's name in the 
direction to pay costs ( Ward v. Dean, 3 B. & Ad. 234), 
or has executed an engrossed copy which omits some 
words contained in the draft award {Mordue v. Palmer, 
supra), he cannot correct the mistake even within the 
time fixed for making his award, unless by consent of 
the parties. If he does make such an alteration, the 
alteration will be nugatory as though it were by 
a stranger, and the award as originally written will 
stand good, if the original matter be still legible. 
{Henfree v. Bromley, 6 East, 309.) An alteration by 
a stranger in an award will not affect it, but leaves it 
in the state it was before such alteration. {Trew v. 
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Chap. XI. 



Stamping an 
award. 



Burton^ 1 C. & M. 533.) Where a mistake has been 
made the court or a judge may send the award back to 
the arbitrator to be amended. (17 & 18 Vict. c. 125, 
S.8.) 

An award must be properly stamped, for though an 
omission or defect in this respect is no ground for 
setting the award aside {Preston v. Eastwood^ 7 T. R. 
95), yet it cannot be legally enforced, and it is compe- 
tent for the officer who is to draw up the rule for attach- 
ment for non-performance of the award, to reAise to do 
so on this ground. {Hill v. Slocombey 9 Dow. 339.) 
It may be stamped at any time on paying the penalty. 

Where there are several parties to an instrument of 
submission haying a community of interest in the sub- 
ject-matter referred, if the award be stamped with one 
stamp it is sufficient. {Goodson v. Forbes^ 6 Taunt. 
171.) 

The following are now the stamps to be impressed 
upon awards, under 33 & 34 Vict. c. 97 : — 



Where the amount or value of the matter 
in dispute does not exceed £5 

Exceeds £5 and does not exceed £10 



s. 



d. 



99 



99 



5> 



>5 



99 



5> 



3> 



>5 



99 



10 

20 

30 

40 

50 

100 

200 

500 

750 



>* 



5> 



99 



99 



99 



99 



» 



53 



3> 



39 



99 



33 



33 



33 



33 



33 



33 



33 



. • 








3 


I £10 








6 


20 





1 





30 





1 


6 


40 





2 





50 





2 


6 


100 





5 





200 





10 





500 





15 





750 


1 








1,000 


1 


5 






And where it exceeds £1,000 and in 
any other case not above provided 
for 
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Upon a compulsory reference under the C. L. P. Chap. XI. 
Act, 1854, or upon any reference by consent of parties Special caae. 
where the submission is or may be made a rule or order 
of any of the superior courts of law or equity at West- 
minster, it shall be lawful for the arbitrator, if he shall 
think fit, and it is not provided to the contrary, to state 
his award as to the whole or any part thereof, in the 
form of a special case for the opinion of the court ; and 
when an action is referred, judgment, if so ordered, 
may be entered according to the opinion of the court, 
(17 & 18 Vict. c. 125, s. 5.) This judgment is not 
such as a writ of error will lie on it within the 32nd 
section of the statute. ( Gunner v. Fowler y 29 L. J., 
Q. B. 189.) 

By the General Bules of Michaelmas Vacation, 1854, 
r. 14, it is ordered, " In the special case the arbitrator 
must state whether the arbitration is under a compul- 
sory reference under this act, or whether it is upon a 
reference by consent of parties where the submission 
has been or is to be made a rule or order of one of the 
superior coiui;s of law or equity at Westminster. In 
the former case the award must be entitled in the court 
and cause, and the rule or order of the court must be 
set forth. In the latter case the terms of the reference 
relating to the submission being made a rule or order 
of court, must be set forth." 

It is not compulsory on an arbitrator on the demand 
of either party to state a case under this section. ( JBa- 
guley v. Markwick, 30 L. J., C. P. 342 ; 10 C. B., 
N. S. 61 ; Holloway v. Francis, 9 C. B., N. S. 559.) 
But whilst the reference is pending before the arbi- 
trator either party may apply to a judge under sect. 4 
for an interim order to state a case. (/<&.) 

If the submission makes provision for a special case, 
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Chap. XI. and provides that the arbitrator shall state a case at 
the request of the parties^ he is bound to do so or his 
award will be bad. {Bradbee v. Christ s Hospital, 4 
M. & G. 714.) But if the terms of the submission give 
him a mere option to state a case^ he is not bound to 
do BO9 unless he think fit. ( Wood v. Hothaniy 5 M. & 
W. 674.) 
Certificate in Where a verdict is taken at nisiprius, and the arbi- 
trator has merely to certify the amount of damages for 
which the verdict is to be entered up, the certificate 
does not require a stamp. If there be nothing in the 
terms of the reference which obliges him to certify 
within any limited time^ there is no rule of practice 
which obliges him to certify before the return of the 
jury process. {Salter v. Yeates, 2 M. & W. 67.) The 
certificate should indicate exactly the manner in which 
the postea is to be drawn up, in the same manner as if 
a verdict had been given : if both parties be entitled 
respectively to verdicts on different issues it should state 
it, or if an issue is to be taken distributively, and part 
found for one party, part for another, it should point 
out the manner in which the verdict is to be entered. 
No order of nisi prius is necessary where the arbitrator 
is thus empowered to certify. ( Tomes v. Hatches, 10 
A. & E. 32.) 



Sect. 2. — An Award must not exceed the 

Submission, 

An award must not go beyond the submission in 
things, in person, or in time, or exceed the power given 
by the submission in the particular case. (Watson on 
Awards, 179.) 
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If an award extend to matters not within the scope of Chap. XL 
the submission it will be void, at least as to so much as An award in 
is in excess of the submission. (^HtU v. Thorny 2 Mod. submission bad 
209 : — as to what matters are embraced in a submis- ^^ ^^'*'^* 
sion^ see antey p. 40.) A misrecital wiU not vitiate 
an award not otherwise exceeding the submission 
{Adams v. AdamSy 2 Mod. 169 ; M^Cabe v. Graj/y 13 
Ir. L. Rep. 343), nor will an award be bad which ex- 
tends to matters contemplated though not expressly 
named in the submission. {Onyons v. Cheescy 1 Lut. 
530.) But where the award is palpably in excess of Examples of 
the authority, as (in an old case) an award of a real awards. 
action in a submission of all personal actions it is void. 
{Marks V. Marriotty 1 Ld. Raym. 116.) So if a cause 
only is referred, the arbitrator cannot decide other 
matters in difference between the parties. {Atkinson v. 
Jonesy 1 D. & L. 225.) If the submission is as to the 
boundaries of certain land and he enters into the ques- 
tion of title and decides it, or the like, the award will 
be bad {Doe d. Ld. Carlisle v. Bailiff of Morpethy 
3 Taunt. 378); though he may inquire into matters 
dehors the matter referred, if it is necessary for adju- 
dicating upon the matters referred. {Eastern Counties 
Rail. Co. V. Robertsony 6 Scott, N. R. 802.) If he 
decide upon a right not claimed, or matters abandoned 
by the parties {Hooper v. Hooper y M*C1. & Y. 609 ; 
Crawford v. London Dock Co., 2 Cr. & M. 637 ; Bird 
V. Cooper y 4 Dow. 148), or expressly excluded from 
{Harris v. Thomas y 2 M. & W. 32), or not included 
in the submission {Poyner v. Haitony 7 M. & W. 211 ; 
Skipper V. Granty 10 C. B., N. S. 237), or decide as 
to persons who are not parties to the submission {Fisher 
v. Pimhleyy 11 East, 188), or direct an act to be done 
by a stranger ( Cooke v. Whorwoody 2 Saund. 337 ; Lee 
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Chap. XL 



Award in 
favonr of a 
stranger. 



Matters aris- 
ing after the 
sabmission. 



V. Elktns, 12 Mod. 585 ; Proudfoot v. Poile, 3 D. & 
L. 524), or order something to be done upon the land 
of a stranger ( Turner v. Swainsoriy 1 M. & W. 572), 
or direct any acts to be done affecting the property of a 
stranger, unless they are conditional upon the stranger's 
consent ( Taverner v. Skingley, Roll. Ab. " Arb." E. 3 ; 
Nicholls V. Jones, 6 Ex. 373), the award will be bad. 
An arbitrator may, however, make the performance 
of some act by a stranger a condition precedent to some 
other act to be done by one of the parties. {Kirk v. 
Unwin, 6 Ex. 908.) 

An award made in favour of a person who is a stran- 
ger to the submission is bad unless it be beneficial to 
the party entitled to receive satis&ction, and the ad- 
vantage to the party should appear on the face of the 
award. {Bird v. Bird, 1 Salk. 74 ; Laing v. Todd, 
13 C. B. 276.) But an award has been held good that 
one party should pay a specified sum to the servant of 
the other party. {Dudley v. Mattery, 3 Leon. 62), or to 
a stranger to discharge a debt owing by the other party 
{Bedam v. Clerkson, 1 Ld. Raym. 123), or to a stran- 
ger who is agent of the other party. {Dale v. Mottram, 
2 Barnard. 291 ; Norwich^ s Case, 3 Leon. 62 ; Snook 
V. Hetty er, 2 Chit. 43.) So has an award to pay to 
" the plaintiff or to A. his attorney" {Hare v. Fleay, 1 1 
C. B. 472), as also a direction to pay to one of the 
arbitrators, to be by him immediately paid over to one 
of the parties. {Adcock v. Wood, 6 Ex. 814; 7 Ex. 
468; 21 L. J., Ex. 204.) 

An arbitrator may not award the payment of a debt 
which has accrued after the parties entered into the 
submission {Bar^fill v. Leigh, 7 Dow. 175), or the pay- 
ment of rent not due at the date of the award. {Bar^ 
nardiston v. Fowler, 10 Mod. 204.) 
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It was referred to an arbitrator to determine of and Chap. XL 
concerning all matters of account then depending be* 
tween A. and B.^ and the arbitrator awarded that no 
partnership existed between A. and B, in respect of the 
W. C. &rm; and that A. should pay to B. the sum 
of 1,371/. 17*. due from him to B. in respect of 
shares in the C. Company; and that on payment of 
such sum, B. should deliver to A. 118 shares in the 
said company held by him as collateral security for 
the said sum; the award was held not to exceed the 
arbitrator's authority. (^Harrison v. Layy 13 C. B., 
N. S. 528.) 

An arbitrator must decide the actual questions and 
matters referred to him, and may not in lieu thereof 
award what he thinks is an equitable arrangement* 
{Anon., Dyer, 242 a.) 

An arbitrator may in his award give any directions Implied power 
(provided they are not illegal or to be performed by J^^ona. " 
strangers) necessaiy to decide the points submitted to 
him {Pascoe v. Pascoe, 3 Bing. N. C. 898) ; but imless 
there be some clause em{)owering him to say what shall 
be done, or the nature of the reference imply or require 
it, the arbitrator is rarely justified in giving any parti* 
cakr directions respecting property in dispute. Thus, 
in a reference touching the sufficiency of a doubtful 
title, it was held that the arbitrator was not justified in 
awarding that the purchaser should take it with all its 
faults {Ro88 V. Boards y 8 A. & E. 290) ; and in a dis- 
pute concerning the right to fixtures, he was held not 
to be empowered to order their replacement. {Price v. 
Popkiny 10 A. & E. 139.) So, on a reference as to 
rent, an arbitrator cannot award a power of distress 
unless expressly authorized to do so. {Pascoe v. PaS" 
coe, supra.) 

B. I 
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Chap. XI. On a submission of all matters in difference between 



What direo partners, the arbitrator may award a dissolution of the 
givOT™n^part- partnership ( Green v. Waringy 1 W. Bl. 475 ; Hutch- 
nership refer- ,-„,^„ ^ Whitfield, Hayes (Ir. Ex.), 78), but he is not 

bound to do so. (^Simmonds v. Swaine, 1 Taunt. 548.) 
An arbitrator who had authority to decide on what 
terms a partnership agreement should be cancelled, di- 
rected, amongst other things, that one of the partners 
shoidd have all the debts due to the firm, and should, 
if necessary, sue for them in the name of his late partner, 
was held not to have exceeded his authority {Burton 
V. Wigleyy 1 Bing. N. C. ^^6)\ and where a submis- 
sion empowering an arbitrator to settle terms of disso- 
lution provided that one of the partners should still 
carry on the business, an award that the other should 
not carry on the same business within thirteen miles of 
the particular town was held good. {Morley v. New- 
man, 5 D. & R. 317.) In Wood v. Wilson (2 C. M. 
& B. 241), the submission gave power to the arbitrator 
to direct a division of the partnership effects, and con- 
tained an agreement that eabh of the two partners 
would execute to the other conveyances according to 
such division, an award that one partner should pur- 
chase the share of the other was upheld. (See 2 land- 
ley, 854.) 

In a recent case, on a dissolution of partnership 
between A. and B., A. offered to sell his interest to 
B. for 20,000/., B. refused, but offered to buy it for 
18,000/., which A. refused, and it was referred to C. to 
say what price should be paid by B. for A.'s interest ; 
it was held that C. had no authority to name a price 
outside the limits of those two sums. ( Thomson v. 
Anderson, L. R., 9 Eq. 523 ; 39 L. J., Ch. 468.) The 
principle of this case appUes to any reference between 
vendor and purchaser. 
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On a general reference of all matters in difference^ Chap. XI. 
the arbitrator has aathority to order the parties to exe- Power to 
cute mutoal releases if confined to the matters referred *^*^ releases. 
(Cable Y, Rogers^ 3 Bulst. 311; Ingram v. Milnes, 8 
East^ 445 ; Goddard v. Mansfield^ 1 L. M. & P. 25); 
but where a cause only is referred he has no such power. 
{Doe d. Williams v. Richardson y 8 Taunt 697.) The 
form of the release need not be indicated by the arbi- 
trator {Toby V. Lovibondy 17 L. J., C. P. 201); nor 
should he order it to be settled by a third party. ( God- 
dard V. Mansfieldy supra.) 

Where the arbitrator has to decide upon, disputes And convey- 
conceming real property, and he has express or implied 
power to direct a conveyance (Smalley v. Blackburn 
Rail Co.y 2 H. & N. 158 ; 27 L. J., Ex. 65 ; Johnson 
T. W^i&oTi, WiUes, 248), he should specify the nature 
of the instrument ( Tandy v. Tandy y 9 Dow. 1044 ; 
Tipping v. Smithy 2 Stra. 1024), and should direct by 
whom (that is, which party) and at whose expense it is 
to be prepared. (Standley v. Hemmingtony 6 Taunt. 
561.) As property in land will not pass by an awardy 1 

the arbitrator must direct a conveyance, when the | 

object of the reference is to make any change in the ., 

ownership of land. {Johnson v. Wilsony supra.) j 

Besides the implied power of an arbitrator to give Express power \ 

directions as to matters in dispute, an express power is tionsJ^ ^ 

often inserted in submissions. Where the arbitrator 
" is to determine," or, " shall havepower to determine," 
what he shall think fit to be done, he is not bound to 
direct affirmatively that something shall be done unless 
he shall so think fit {Angus v. Redfordy 11 M. & W. 
69; Morgan v. Smithy 9 M. & W. 427); though it 
may fi'equently happen that such a power must be con- 
gtrued as compulsory or the award would be bad as not 

i2 
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being final. {Ross v. Clifton, 9 Dow. 356 ; Grenfell 
V. Ed ff come, 7 Q. B. 661.) 

When authorized to give directions, the arbitrator 
must take care that they are not in excess of his autho- 
rity; thus, where an action in which the plaintiff claimed 
a right of way (not a carriage way) was referred to an 
arbitrator to direct in what manner the road in question 
should (if at all) be enjoyed by the plaintiff, and the 
arbitrator awarded that the plaintiff was entitled to a 
right of way, including a carriage way, it was held bad 
as exceeding his authority. {Hooper v. Hooper, M*CL 
& Y. 509.) In Bonner v. Liddell (1 Brod. & Bing. 80), 
there was an agreement for a lease of a coal mine for 
sixty-three years from the 1st May, 1801, the lessee to 
be allowed three years for winning the coUiery without 
payment of rent ; and an arbitrator being authorized to 
give such directions for a lease according to the terms 
of the agreement as he should think fit, directed a lease 
of sixty-three years from 1804; it was held that he had 
exceeded his authority, and consequently that the award 
was bad. Where a submission empowered the arbitrator 
to decide how, and by whom, and in what manner, a 
certain pump, yard, hedge and ditch, respecting which 
disputes had arisen, should in future be enjoyed and 
occupied, and who should have the care and manage- 
ment thereof; and the arbitrator, after finding that the 
pump was the exclusive property of one of the parties, 
subject to an easement in it by the other, was held not 
to be authorized to dispose of the property in it to the 
other, so as to make the two disputants tenants in com- 
mon. {Boodle V. Davies, 3 A. & E. 200.) But under 
a power to the arbitrator to decide the right to a certain 
stream of water claimed in the action, and to regulate 
the use of it in future, and to order and determine what 
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he should think fit to be done, It was considered that Chap. XT. 
the authority to regulate the flow of the stream in dis- 
pute, incidentally and necessarily empowered the ar- 
bitrator to affect the enjoyment of other rights of the 
parties, and to make regulations respecting the flowing 
of the water in the stream in question, notwithstanding 
they interfered with the former enjoyment of other 
streams not the subject of dispute. ( Winter v. Leth- 
bridge, 13 Price, 533.) 

The arbitrator may (but need not of necessity) ap- Power to order 
point the time and place of payment of the amount instalments, 
awarded to be paid by one party to the other; and J^J^^^ 
may award payment by instahnents. {Kockill v. Withe- 
relly 2 Keb. 838.) If he order payment at a future 
day, he may direct the party liable to pay to give a 
promissory note {Booth v. Garnetty 2 Stra. 1082), or a 
bond in a penalty, but not with a surety {Cooke v. 
Whorwoody 2 Saund. 337); and if he direct payment 
by one of charges for which the other is liable, he may 
require a bond of indemnity to be given by the former 
to the latter. {Brown v. Watson, 6 Bing. N. C. 118.) 

When an arbitrator finds a sum to be due firom the Shoald direct 
one party to the other, he should give an express direc ^^^f 
tion for its payment, otherwise the party liable cannot ^^®- 
be compelled by attachment to do so. {Edgell v. DaU 
limore, 11 Moore, 541; Hopkins v. Davies, 1 C. M. 
& R. 846.) 

An arbitrator may award one sum generally in re- May award 
spect of all money claims submitted to him, imless the fOT^Sinct"™ 
submission provide, or there is some legal necessity for cl^in^s- 
his awarding separately — as, for instance, to determine 
the right to costs. {Rule v. Bryde, 1 Ex. 151 ; Whit-- 
worth V. Hulse, L. R., 1 Eq. 251 ; 35 L. J., Ex. 149.) 
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Sect. 3. — An Award must extend to all Matters 

referred. 

Unless an award extend to all matters submitted to 
the arbitrator it is entirely void. If several distinct 
matters are referred, and the arbitrator omit to decide 
upon any one of such matters^ the whole award is 
vitiated {Randall v. Randall, 7 East, 81; Robson v. 
Railstony 1 B. & Ad. 723 ; Haywardy. Phillips, 6 A. & 
E. 119; Bowes v. Fernie, 4 My. & Cr. 150); thus, for 
instance, where an action containing two coimts, one 
on a promissory note, the other on an account stated, 
was re&rred, an award on the former count, but con- 
taining no adjudication on the latter, was held bad 
{Gisburne v. Hart, 5 M. & W. 50); so where an 
action of ejectment was referred, and the arbitrator 
fotmd that the lessor of the plaintiff was entitled to a 
part of the lands claimed, setting them out by metes 
and botmds, but said nothing as to the residue, the 
award was held bad. {Doe v. Horner, 8 A. & E. 235 ; 
Wykes V. Shipton, 8 A. & E. 246, n. ; Stone v. Phillips, 
6 Dow. 247.) And where it was referred to an arbitra* 
tor, Ist, to determine all actions between the parties; 
2nd, to settle the sum to be paid for articles on certain 
land; 3rd, to ascertain what rent was to be paid by 
the plaintiff to the defendant for other land ; and the 
arbitrator made his award on the two first things re- 
ferred, but took no notice of the rent, the award 
was set aside. {Randall v. Randall, supra.) But 
where, in a submission under the L. C. C. Act, 1845, 
the arbitrator was to determine what sum should be 
paid for the purchase of certain land, and what, if any, 
sum for severance damage ; and he, by his award, after 
reciting the submission, and that he had considered the 
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matters so referred to him^ awarded a sum to be paid Chap. XL 
for the purchase of the land, without saying anything 
as to the severance damage, the coini^ held the award 
good ; and that the arbitrator, by his silence, had nega- 
tived any right to compensation for severance damage. 
{Re Duke of Beaufort and the Swansea Harbour 
Trustees^ 29 L. J., C. P. 241.) And the following 
rule was laid down by Parke, B., in Harrison v. Cres^ 
wick (13 C. B. 399) : " Where there is a further claim 
made by the plaintiff or a cross demand set up by the 
defendant, and the award, professing to be made of and 
concerning the matters referred, is sUent respecting 
such further claim or cross demand, the award amounts 
to an adjudication that the plaintiff has no such fiirther 
claim, or that the defendant's cross demand is unte- 
nable ; but where the matter so set up from its natiu*e 
requires to be spepifically adjudicated upon, mere silence . 
will not do." (See also Jewell v. Christie^ 36 L. J., 
C. P. 168 ; L. R., 2 C. P. 296.) 

If the arbitrator is to direct how the costs are to be Deciding mat- • 
paid, the award will be bad if he omit to direct as to submi^ecL 
them. {Richardson v. Worsler/y 5 Ex. 613.) So, if 
he is to find on any fact, and omit to do so ; thus, it 
being disputed whether A. had been in partnership with 
B., and if so, whether and when it had been put an end 
to, an award that if a partnership ever existed it was 
terminated by consent, was held to be bad as not deciding 
the question of the existence of the partnership. {Shear 
T. Harradincy 7 Ex. 269.) Where a submission autho- 
rized the arbitrator to set aside certain deeds, and gave 
him power to direct what should be done, and he 
awarded that certain specified deeds should be set aside, 
^^ if and so &r as the same are in force, and if and so 
fiur as I have jurisdiction to set the same aside, and if 
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Chap. XI. I have no jurisdiction to set them or any of them aside, 
I declare that the rest of mj award is yet to stand," was 
held an inconclusive award. (Nickeb y. Hancock, 7 
De G., M. & G. 300.) 

Under a submission of a dispute on a building con- 
tract, where the arbitrators were to award on alleged 
defects in the building, on claims for extra work and 
for omissions, and to ascertain what balance, if any^ 
might be due to the builder, an award ordering a gross 
sum to be paid to the builder, without any decision on 
the defects, was held bad. {Re Ridery 3 Bing. N. C. 
874.) 
On a geoena Where the submission is of aU matters in difference, 
awMd^pre^ without specifying them, the arbitrator need only make 
Bumed final if j^g award of such matters as he had notice of, for 

oomprenensiye 

enongh to ap- though there be other things in controversy not included 
matters. ^^ ^^^ award, yet, if the arbitrator had no notice of 

them, his award is good. (Risden v. Inglet, Cro. EHz. 
838; Rees v. Waters , 16 M. & W. 263; Smith v. 
Johnsoriy 15 East, 213; Day y. Boniriy 3 Bing. N. C. 
219 ; Duke ofBeaufortY. Welch, 10 A. & E. 527.) If, 
however, he do not make his award of all things within 
the submission of which he had notice, the award will 
be void {Mitchell v. Staveley, 16 East, 58 ; Stone v. 
Phillips, 6 Dow. 247) ; and on its being clearly shown 
that these things were brought before him as matters 
in dispute {Martin v. Thornton, 4 Esp. 180; Perry y. 
Mitchell, 14 L. J., Ex. 88 ; Erskine v. Wallace, 12 
W. E. 134; Pinkerton v. Caslon, 2 B. & A. 704; 
Hancock v. Reid, 21 L. J., Q. B. 78), and that he did 
not award upon them, the court will set aside the 
award. {Samuel v. Cooper, 2 A. & E. 752.) But it 
must appear clearly that the arbitrator did not take 
such matters into his consideration and include them in 
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his award. {B. v. St. Katherine Dock Co., 4 B. & Ad. Chap. XI. 
360 ; Dunn v. WarlterSy 9 M. & W. 293 ; In re Gillon 
and The Mersey Navigation Co., 3 B. & Ad. 439.) 
Whether the award specifically notice every matter in 
difference or not is immaterial, provided the arbitrator 
has in &ct decided upon all matters in difference sub- 
mitted to him. {Gray v. Gwennap, 1 B. & A. 106; 
Hallyar v. Ellis, 6 Bing. 225.) Thus, where a cause 
and all matters in difference were referred at nisi prius, 
and the award, purporting to be made '^ of and concern- 
ing the said several premises so referred as aforesaid,^' 
awarded to the plaintiff on all the issues, and directed 
the defendant to pay a certain sum to the plaintiff, but 
made no mention of other matters in difference, the 
court held the award to be good, as it sujBSciently ap- 
peared on the face of it that the arbitrator had decided 
on all the matters referred to him. ( Creswick v. Harri- 
son, 20 L. J., C. P. 56.) So where a cause and all mat- 
ters were referred, and the arbitrator awarded that on a 
settlement of all the matters in difference there was due 
a specified sum firom the defendant to the plaintiff, it was 
held sufficient. {Bradley v. Phelps, 21 L. J., Ex. 310.) 

If a power only is given to an arbitrator to award When a power 
upon any matter, he is not bound to make any award -^ ^^en. 
as to that {Angus v. Bedford, 11 M. & W. 69); and if 
he award defectively upon it, the award will not thereby 
be rendered bad, but the defective part will be rejected. 
{Nicholls V. Jones, 6 Ex. 373.) It has been held that 
an agreement that an arbitrator ^^ shall and may" 
award upon certain matters, is imperative upon him, 
and that he must. {Crump v. Adney, 1 C. & M. 355.) 

It wiU not save an award, void through omitting to Misapprehen- 
decide some of the matters submitted, that the arbitrator trator. 
supposed the omitted matters were not in difference, or 
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Chap. XL not within the scope of the submission. (^Samuel v. 
Cooper, 2 A. & E. 752.) Thus, where all matters in 
difference were referred, and the arbitrators declined to 
award concerning a certain claim to an annuity, as 
thej thought thej were precluded from so doing by 
reason of a suit pending in chancery concerning it, the 
award was declared void. (Bowes v. Fernie, 4 My. & 
Cr. 150; and see Turner v. Turner, 3 Russ. 494.) 

The award will be bad if it omit to adjudicate be- 
tween aU the parties to the reference. (Winter v. 
Whitey 2 Moore, 723.) Thus, where three persons, 
A., B. and C. on one side, and D. on the other, submit 
all differences and disputes between them to arbitration, 
an award relating to dispute43 between A. and B. only 
of one part, and D. of the other, is bad for omitting to 
decide between C. and D. {Harris v. Paynter, BoUe, 
Ab. "Arb." O. 8.) 



Deddine be- 
tween aUthe 
parties. 



When an 
award will be 
held certain. 



Sect. 4. — An Award must he certain. 

An award to be binding must be certain, that the 
parties may be able to gather from it clearly what they 
have to perform, and that the court may see that the 
arbitrator has not exceeded his authority. It must be 
certain, both as to the finding itself and as to the things 
ordered to be done. 

The courts will strive to hold an award to be certain, 
and will not presume it to be imcertain. The uncer- 
tainty must expressly appear on the fiice of the award 
or by averment. It will be sufficient if it is certain to 
a common intent, that is, if it show such a certainty as 
was contemplated by the parties in the submission 
(Hawkins v. Colcloughy 1 Burr. 275) ; and if, on a fair 
and reasonable interpretation of the terms employed, a 
man of conmion understanding can comprehend the 
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\ 

meaning and intention of the arbitrator. ( Car gey v. Chap. XL i 

Aitcheson.S D. & R. 433.) \ 

If hj manifest implication that appear which^ if \ 

pofiitivelj expressed, would render the award good, j 

that is sufficient to support it. {Linnem y. fViUtamson, 
RoUe, Ab. ^^Arb." R. 16.) 

A reasonable degree of precision in the terms of the BeasoBftble 
award is all that is required; thus, a direction to a Sclent. 
mortgagee to reassign mortgaged lands will be sufficient, 
though the period for which the reassignment is to be is 
not named, the courts presuming that the whole interest 
mortgaged is intended (^Rosse y. Hodges^ 1 Ld. Raym. 
233) ; and a direction that a nuisance on the defend- 
ant's soil is to be removed, without saying by whom, 
has been held certain, as the courts will presume that 
the owner of the soil is the person intended. (Armitt 
V. Breamcy 2 Ld. Raym. 1076.) Where. an arbitrator 
had power to settle at what price the defendant should 
purchase the plaintiff's " property," and the arbitrator 
fixed a certain price at which the defendant should 
purchase the plaintiff's " said property," it was held 
that this was sufficiently certain, as the property was 
not a matter in difference. (Round y. Hattorty .10 M. 
& W. 660 ; and see Johnson v. Latham, 20 L. J., Q. B. 
236.) On the same principle, where an action of debt 
on a money bond, to which the only plea was payment 
by a co-obligor, was referred, and the arbitrator ordered 

a yerdict to be entered for the plaintiff, without stating \ 

what amount was due on the bond, the award was held 
sufficient. ( Cay me y. Watts, 3 D, & R. 224.) From 
the aboye cases it may be drawn that an arbitrator 
fiilfils his task if he decide the yery matters submitted 
and about which the parties differ; what the parties 
treat as certain and ascertained, he may assume to be 
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Chap. XL and deal with as sucli ; and though the award might to 
a stranger be ambiguous or uncertain, it will be valid 
if it determine such matters as it could have been fairly 
intended bj the submission that he should decide. (See 
Perry v. Mitchell, 2 D. & L. 452.) 
Bat reascmable But there must be a reasonable precision, and an 
reqnifiite. award is void for uncertainty that orders one party to 
pay so much money as is due in conscience ( Watson v. 
Watson, Sty. 28), or to pay " certain task and days' 
work" {Pope v. Brett, 2 Saund. 292), or to pay so much 
as certain land is worth {Titus v. Perkins, Skin. 247), 
or to pay the moiety of a certain debt for which A. is 
bound ( Gray v. Gray, KoUe, Ab. '* Arb." Q. 2), without 
in each case stating the amount ; or to pay arrears of 
rent without stating &om when payable. {Massy v. 
Aubry, Sty. 305.) So also is an award that the de- 
fendant shall deliver up certain goods particularly 
named, and three boxes, and several books, without 
naming the books ( Cockson v. Oyle, Lut. 550) ; or that 
a " certain writing obligatory" shall be delivered, with- 
out describing it {Bedam v. Clerkson, 1 Ld. Kaym. 
124) ; or that one party shall give security for money, 
without specifying the nature of the security {Duport 
V. Wildgoose, 2 Bulstr. 260; Thinne v. Righy, Cro. 
Jac. 314) ; or that A. shall pay whatever sum B. shall 
be compelled to pay in respect to a certain bill of ex- 
change. {Graham v. D^Arcy, 6 D. & L. 385; 18 
L. J., C. P. 61.) 

And there must be certainty in regard to all matters 
included in the reference about which there is any dif- 
ference, and in regard to which no presiunption would 
by necessary intendment otherwise arise to fix them with 
certainty. Where arbitrators were, in a certain event, 
to order payment in reduction of a mortgage debt, they 
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ordered payment of the mortgage debt but did not find Chap. XL 
the amount, which was a matter to be decided by them, 
the award was held bad. {Hewitt v. Hewitt^ 1 Q. B. 
110 ; see also Re Marshall and Dresser ^ 3 Q. B. 878.) 

If it is doubtM whether the award has decided the Award bad 
matter referred {Re Tribe and UppertoUy 3 A. & E. doubt how it 
295), or it does not clearly appear how it decides it, it ^^^ °"^^ 
wiU be set aside as uncertain. An award that a certain 
amount is due to the defendant from A., B. and C, 
some or one of them, and directing the amount to be 
paid by them, some or one of them, is uncertain. 
{Rainforth v. Hamer, 25 L. T. 247.) Where an 
action of assumpsit and all matters in difference were 
referred at nisi priusy with power to the arbitrator to 
direct a verdict to be entered for either party, and the 
arbitrator directed a verdict to be entered for the plain- 
tiff, without saying for what amount : the court held 
the award bad for uncertainty, although it also awarded 
that the defendant was indebted to the plaintiff in 
260/.; because that sum might have been due with 
respect to the matters in difference, and not in the 
cause. {Martin v. Burge^ 6 N. & M. 201.) 

In an action against an executor, where the arbi- 
trator found a certain sum due to the plaintiff on the 
balance of accounts, and awarded that the defendant 
should pay it out of assets on a given day, it was held 
to be sufficiently certain without stating expressly that 
defendant had assets to that amount. {Love v. Honey-^ 
bourne, 4 D. & R. 814.) 

An awards on a reference of cause and aU matters 
in difference, that " nothing is due to the plaintiff," was 
held sufficiently certain {Dickins v. JarviSy 5 B. & C. 
528) ; so, in a similar case, was an award that ^^ the 
plaintiff has no cause of action." {Hay liar v. JSttis, 6 
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Chap. XI. Bing. 225 ; 3 M. & P. 653.) But an award tliat the 

defendant had overpaid the plaintiff a specified sum, was 

held insufficient. (Thornton y. Hornby , 1 M. & S. 

48.) 

FindjDg facts Where an arbitrator finder &cts to raise a question 

ttoaoTlaw"**" of law, he should find them with such certainty that 

the court maj draw their conclusion of law, and he 

should not leave any fact to be intended by the court. 

(Watson on Awards, 209.) 

Uncertainty A primd facie uncertainty or want of conclusiyeness 

award when ^^ ^^ award does not vitiate it, if it be capable of being 

IZ^^ -d«™^ -t«n or concluBive,-the maxim id certum 

est quod aertum reddi potest applying in such cases, — 
and the awai'd may be bad or good according to the 
event. (Cargey v. Aitcheton^ 2 B. & C. 170.) Thus, 
where a specified sum of money was ordered to be paid 
within a certain time from the date of the award, and 
the award bore no date, it was held sufficiently certain, 
as the time would be computed ftovti the delivery of the 
award. (Armttt v. Breame, 2 Ld. Raym. 1076.) So 
where a bond was ordered to be delivered up to be can- 
celled within a certain time from the date of it, without 
stating the date, it was considered sufficient. {Bell v. 
GippSy 2 Ld. Baym. 1141.) In Boyes v. Bluck (13 
C. B. 652), an award that A. should *^ forthwith*' exe- 
cute conveyances to C, and that C. should *' forthwith" 
execute releases to A., was upheld, as the latter forth- 
with was to be construed to mean as soon as the former 
direction had been obeyed. And a direction to pay 
money or execute a release is sufficiently certain though 
it mention no time, for it must be performed within a 
reasonable time. (Freeman v. Bernard, 1 Salk. 69.) 
An award that one party to a reference relating to a 
voyage should pay his share of the expenses of the 
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voyage, and allow on account his proportion of the loss Chap. XI. 
which should happen to the ship during the voyage, 
was good, as both expenses and loss might be reduced 
to a certainty. {Beale v. Beale, RoUe, Ab. "Arb." H. 
14.) So an award that two persons should pay a debt 
in proportion to the shares which they held in a ship 
( Wohlenherg v. Lageman^ 6 Taunt. 254), and a direc- 
tion for payment of ^^ interest since last settlement of 
accounts" (Plummet v. Lee^ 2 M. & W. 495 ; 5 Dow, 
755), are sufficiently certain. And an award was held 
certain that directed one party to pay to the other all 
such monies as he had expended about the prosecution 
of a suit, for that might be aacertained by showing in 
fact what had been laid out. {HauBon v. Leversedge^ 
2 Vent. 242 ; Fox v. Smith, 2 Wils. 267.) But a di- 
rection to pay all reasonable expenses which the plain- 
tiff has sustained about a suit {Bargrave v. Atkins, 3 
Lev. 413), or to pay the charges spent in making an 
award {Pinkeg v. Bullock , 3 Lev. 413), is void for un- 
certainly. 

In a reference of a cause, either alone or with other Awarding 

-, r» X •/? J ^» costs without 

matters, an award oi costs or any specined proportion ascertainiDg 
thereof, though the amount is not ascertained, is suffi- c^ii^^*^ 
ciently certain, and in such a case the master or other 
officer of the court shall tax them ( Car gey v. Aitcheson, 
2 B. & C. 170; Fox v. Smith, 2 Wils. 267; Holds- 
worth V. Bar sham, 31 L. J., Q. B. 145 ; in error, 32 
L. J., Q. B. 289 ; Iloldsworth v. Wilson, 4 B. & S. 1.) 
This, however, only applies to causes in the superior 
courts, and the arbitrator should himself assess the 
costs in an action in an inferior court, otherwise there 
is an uncertainty in the award, there being no proper 
officer in such court to tax them. ( Winter v. Garlick, 
1 Salk. 75; Addison v. Gray, 2 Wils. 293.) 
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Chap . XL If the arbitrator, without specifying definitely the 
f amount of costs, gives the rule for computing them, the 

award is sufficiently certain. (^Higgins v. Willes^ 3 M. 
& Ky. 382 ; Piatt y. Hall, 2 M. & W. 391.) 

Where the reference is^by an agreement which may 

be made a rule of one of the superior courts, the costs 

of the reference may on application be taxed by the 

officer of the court, and in such cases it is no objection 

f that the amount is not ascertained by the arbitrator. 

( Thorp V. CoUy 2 C. M. & R. 367 ; 4 Dow. 457.) A 
direction to the one party to pay costs is sufficient with- 
out saying to whom, for the other party will be intended. 
{Baily v. Curling, 20 L. J., Q. B. 235.) 
Award ^ying If in awarding a payment of money the arbitrator 
ascertaining instead of naming the amount indicate the manner in 
^^IH^. which it is to be estimated, it wiU be good ; but the 
manner must be precisely pointed out, for an award be- 
tween A. and B. concerning certain quarters of malt 
delivered by A. to B., that B. should pay to A. so much 
for each quarter of malt as a quarter of malt was then 
' sold for, was held bad, because no mention was made 

i of any market or place where the price was to be esti- 

( mated. {Hurst v. Bainbridge, Bolle, Ab. " Arb." Q. 7.) 

This decision is not affected by Waddle v. Dotonman 
! (12 M, & W. 662), for there the arbitrator had only to 

decide whether or not the plaintiff was to be allowed 
f the value of certain articles at the market price of pig 

iron, and as he decided affirmatively that was such a 

certainty as the parties may fairly be considered to 

have contemplated, without his naming the market. 

Intention of The court will look to the evident or necessary inten- 

to be regarded, tion of the arbitrator in deciding upon the certainty of 

an award, thus where an action of ejectment was referred, 
and the arbitrator, after reciting the submission, awarded 
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thus, ** I award and determine that the verdict in the Chap. XI. 
said cause be entered for the lessors of the plaintiff," — 
instead of for the plaintiff, the court held that the arbi- 
trator must be understood to have finally determined 
the cause in favour of the plaintiff. (^Law v. Black-- 
burrow, 23 L. J., C. P. 28; 14 C. B. 77; Mays 
V. Cannel, 24 L. J., C. P. 41 ; 15 C. B. 107.) 

An award that one of two persons shall do an act is Award in the 
void for uncertainty (^Lawrence v. Hodgson, 1 Y. & conditional. 
J. 16), but an award that a person shall do one of two 
things is not uncertain if either thing is capable of 
being performed. {Lee v. Elkins, 12 Mod. 585 ; &'m- 
monds v. Swaine, 1 Taunt. 549 ; Oldfield and Wilmer^s 
Casey 1 Leon. 140.) And an award conditional upon 
the performance or non-performance of a certain act is 
not uncertain : thus an award that one party should pay 
the other 20«. on condition that each should acquit the 
other {Linfield v. Feme, 3 Lev. 18) ; and that A. 
should pay 105/. on a certain day, and, if he did not, 
that he should pay 1 10/. on a certain other day (Kolle, 
Ab. " Arb." H. 8), have been held good. 

If the award direct any acts to be done, the directions Directions 
must be clear and specific, that they may be strictly gpeeific. 
obeyed ; therefore an award that a party should put up 
certain gates, without defining their value or description, 
is bad. {Price v. Popkin, 10 A. & E. 139.) And 
where in a reference of an action for polluting a water- 
course, the arbitrator was to direct how the water 
should be enjoyed in fiiture, and he awarded that the 
defendant should take all reasonable precautions to 
prevent the water from being rendered less fit for use 
by his business of dyer, and that aU refiise water firom 
the defendant's works should, at the defendant's expense, 
be passed through filters, so as to be thereby effectually 

B. K 
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: — '-^ cleansed, so fiur as the same could be cleansed by the 

ordinary and most approved process of filtering, this 
was held to be uncertain for not specifying what par- 
ticular precautions should be employed. {Stonehewer 
V. Farravy 14 L. J., Q. B. 122 ; 6 Q. B. 730 ; and see 
Sharpe v. Hancock, 7 M. & G. 354.) An arbitrator 
who had to direct the apportionment of a trust estate 
amongst the persons entitled, after finding a certain 
sum due fi'om a party, directed him to pay or account 
for it to the trust estate; his award was held uncertain 
in not specifying to whom and in what proportions the 
money ought to be paid. (^In re Tidswell, 33 Beay. 
213.) And an award wbich, in directing the enjoy- 
ment of land in the fiiture, directed that the parties 
should enjoy it as heretofore, was held to be uncertain. 
(^Ross y. CliftoTiy 9 Dow. 356.) But an award that 
recited that the parties were joint tenants of certain 
lands, and ordered that they should make partition by 
mutual conyeyance, was held good, though it did not 
specify what moiety or part the one should haye, and 
what the other. {Knight y. Burtony 6 Mod. 231.) 



Sect. 5. — An Award must beJinaL 

Award mutt An award must finally determine aU matters con- 

tained in the submission requiring decision, and if it 
leaye the final decision of some of the matters to be 
ascertained in the future it will not be binding on the 
parties. But where differences haying arisen between 
two railway companies, proprietors of joining lines, as 
to the interchange and transmission of traffic, it was, 
imder the proyisions of a special act, referred to arbi- 
trators to determine what arrangements should be made 
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by the two companies or either of them for affording Chap. XL 
proper facilities for such interchange and transmission, 
and the arbitrators made their award giving specific 
directions as to future traffic arrangements, but no 
directions as to the length of time for which such 
arrangements were to last, it was held not to be thereby 
defective, as they would continue until new arrangements 
were made under the arbitration clause in the said act. 
( The Eastern Union Rail, Co. v. The Eastern Coun- 
ties Rail Co., 22 L. J,, Q. B. 371 ; 2 E. & B. 530.) 
And an arbitrator having to decide upon the depth 
at which the defendant was entitled to keep a weir, 
awarded that the defendant was entitled to maintain 
his weir to the depth of fourteen inches and no more, 
and added that he had caused marks to be placed, 
which marks pointed out the depth the defendant was 
to keep his weir; it was held that the award sufficiently 
pointed out the depth of the weir, and was sufficiently 
precise, although it made no provision for the case of 
floods, or for regulating the depth of the paddle in the 
defendant's weir by which the water could be let off. 
{Johnson v. Latham, 20 L. J., Q. B. 236 ; 2 L. M. & 
P. 205.) Where two parties agreed to be bound by 
the opinion of a professional man upon the construction 
of an act of parliament, and he gave his opinion in 
fiivour of one ; such opinion was considered final and 
conclusive though it recommended the printed statute 
to be compared with the parliament roll before the 
matter was settled, under a doubt whether the statute 
was not misprinted. {Price v. HoUis, 1 M . & S. 105.) 
If the award be as final as the nature of the thing 
will admit it is sufficient. {Phillips v. Knightly, 2 
Stra. 903.) So if it award the very thing that the 

k2 
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Chap. XL parties have agreed shaU be done. {Milkr y. De Burgh, 
19 L. J., Ex. 127.) 
Arbitrator ^.n award must be one entire instrument or direction, 

can make but gjj. j^^ arbitrator can make but one award even within 

ODC award, 

nnleas em- the time limited for his award, unless by express or 
tibe Bnbmisaion implied authorization in the submission. Thus, where 
MYen^^ by an order of reference a cause and all matters in 

diiference between A. and B. were referred, and by a 
subsequent order, made after the first reference had 
commenced, it was directed that C. should be made a 
party thereto as if he had been an original party, and 
that a cause between A. and C. and all matters in 
difference between A., B. and C, each and every of 
them, jointly and severally, should be referred to the 
same arbitrator; and the arbitrator made two awards, 
in one of which he awarded that A. was indebted to B. 
without mentioning C, and in the other, that A. was 
indebted to C. without mentioning B. ; it was held that 
both awards were bad, and that the arbitrator had not 
properly performed his duty as there was no one award 
determining all matters in difference between all the 
parties. {Winter v. White, 2 Moore, 723.) But 
where a general verdict was taken for the plaintiff on 
all the issues in an action, subject to a reference of that 
and another cross action between the same parties in 
which issue had not been joined, with power to the 
arbitrator to make an award or certificate, and the arbi- 
trator delivered two papers containing two certificates ; 
it was held that it might be intended that both were 
made at the same time, and if so, they would be 
one instrument containing the decision of each cause 
written on separate papers for the purpose of being 
applied to the separate causes. {Smith v. Reece, 6 D. 
& L. 520.) 
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If empowered by the submission the arbitrator may Chap. XL 
make several awards. {Dowse v. Coxe^ 3 Bing. 20; 
Wrightson v. Bywatevy 3 M. & W. 199.) Arbitrators 
in a reference under the Railway Companies Arbitration 
Act^ 1859, may make several awards, each on part of 
the matters referred. (22 & 23 Vict. c. 59, s. 21.) 

We have seen {ante, sect. 3) that where several 
matters are referred and some only are decided the 
award is bad, and it is bad because it is not a final 
settlement of the matters in difference between the 
parties. {Samuel v. Cooper , 4 N. & M. 520; Ross v. 
Boards, 8 A. & E. 291.) 

An award leaving the result conditional upon the Awarding a 
voluntary performance of an act by the one party is tor^^^ 
generally bad. ( Crofts v. Harris, Carth. 187.) Thus ^*^- 
an award that if A. give up his shares B. shall pay him 
a certain sum is bad ; it should be that A. shall give 
up his shares, and that B. shall pay the sum {Baillie v. 
Edinburgh Gas Co., 3 C. & F. 639) ; and a direction 
that the plaintiff should accept a bill of sale, was held 
bad because it did not direct the defendant to give the 
bill of sale. {Clapcott v. Davy, 1 Ld. Kaym. 611.) 
But an award of a lease of certain premises to the 
defendant, and providing that if the rent awarded to be 
paid by him were not paid the award should be void, 
was held good, on the ground that the conditional 
award became absolute if the defendant paid the rent, 
and if he did not he lost the enjoyment by his own 
de&ult. {Purser v. Prowd, Cro. Jac. 423.) 

An award containing a proviso that upon the happen- Proyiso yoid- 
ing of a subsequent event (whether the event is within M' "'"* 
the control of the parties or not), the award shall be 
wholly void, is bad as not being final {Kinge v. Finis, 
Sid. 69); thus a proviso that if either party were dis- 
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satisfied with the award and within a specified time paid 
a small sum to the other the award should be void and 
the parties be at liberty to proceed against each other 
as before the award, was held not final. (Sherry v. 
Richardson, Pop. 15.) 

Where the award is to be altered by the subsequent 
oath or proof of one of the parties, this vitiates the whole 
award ; thus an award, that if the plaintiff on account 
prove certain articles against the defendant, then he 
shall pay so much money as the plaintiff was damnified 
thereby, is not final. {Selby v. Russelly Comb. 456.) 
So an award depending on something to be subsequently 
ascertained, is bad : thus an award that a certain sum 
should be paid in lieu of tithes, provided the whole 
lands were subject to tithes ; but if only subject to tithes 
according to a specified terrier, then a different sum ; 
was held void. ( Goode v. Waters, 20 L. J., Ch. 72.) 

Any delegation or reservation of their authority by 
arbitrators will vitiate their award, for an award would 
not be final that left anything to the fixture judgment or 
power of the arbitrators or of any other person ; thus a 
direction to leave so many trees on land, for house- 
bote and hedge-bote, as the arbitrator upon advice with 
counsel shall appoint ( Thinne v. Riff by, Cro. Jac. 314) ; 
or a proviso that the doing of a certain act awarded 
shall depend upon the after-given consent of the arbi- 
trator {Lindsay Y. Lindsay, 11 Ir. C. L. Rep. 311), is 
bad. So an award that as to the whole or part of the 
matters submitted the paities shall abide by the decision 
of a third person. {Lower v. Lower, Rolle, Ab. '* Arb.*' 
H. 11 ; Johnson v. Latham, 19 L. J., Q. B. 320.) An 
award that the defendant should pay to the plaintiff a 
certain sum, unless he should within twenty-one days 
exonerate himself by affidavit from certain payments 
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and receipts^ and in that case lie was to pay a less sum^ Chap. XI. 

was held to be bad, as it left the sum to be decided by 

the defendant himself. (Pedley v. Goddard, 7 T. R. 73.) 

So an award that A. should pay B. 50/., and beg his 

pardon at such time and place as B. should appoint^ 

was void for delegating the appointment of time and 

place to B. {Glover v. Barricy 1 Salk. 71.) 

An arbitrator^ when he awards a conveyance to be 
executed^ need not draw it himself, but he shoidd indi- 
cate the form of it and not leave that in the discretion 
of the draftsman employed; thus an award ordering 
certain parties to execute such conveyances, releases and 
assurances as shoidd be necessary to pass their interest, 
and not stating the form of conveyance, but providing 
that if any dispute shoidd arise as to the form, it should 
be decided by such counsel or attorney as the arbitrator 
should appoint, was void. ( Tandy v. Tandy ^ 9 Dow. 
1044; Goddard v. Mansfield, 19 L. J., Q. B. 305.) 

Any proviso in an award by which an arbitrator pro- 
fesses to reserve to himself power over fiiture differences, 
is void. {Manser v. ^Heaver, 3 B. & Ad. 295.) 

Where part of the matter in dispute is reserved for Besenniiig or 
future litigation the award is not final. {Turner v. mf^tters^ 
Turnery 3 Suss. 494.) And where, on a reference *«'^'^- 
arising out of a dissolution of partnership, the arbitrator 
directed that a matter arising as to a liability on a pro- 
missory note should not be affected by the award, the 
award was held bad. ( Wilkinson v. Page, 1 Hare, 276.) 
But where a cause and all matters in difference were 
referred, and the arbitrator awarded as to all, except a 
certain claim by the plaintiff for a loss on hats, and as 
to that he found that no sufficient evidence was laid 
before him to show that any loss had been sustained 
at the date of the reference, this was held sufficiently 
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Chap. XL final ( Cockburn v. Newton^ 2 M. & G. 899.) In a 
similar case the award, after deciding that the plaintiff 
had no cause of action, stated that it was not intended 
to exclude him from the receipt of a certain commis- 
sion to which he would subsequently become entitled 
under an agreement ; the court held it sufficient, as it 
in fact determined that there was nothing due on the 
agreement at present, and the arbitrator was only 
empowered to decide on matters up to the date of the 
submission. {^Harding v. Forshaw, I M. & W. 415.) 



Sect. 6. — An award must not be impossible^ unreason^ 

able, inconsistenty or illegal. 

An award bad An award that one of the parties shall do an act out 
^^^'^ ^' of his power is bad ; as that one party shall deliver up 
a deed which is in the custody of another (^Lee v. 
Elkinsy 12 Mod. 585); or that he shall procure a 
stranger to be bound with him as a surety. ( Thursby 
V. Helbot, 3 Mod. 272.) But it is no objection to the 
award that it is difficidt for the party to perform it, 
from the accidental narrowness of his circumstances, as 
if he be to pay 20/. when he has no property. And an 
award of an impossible act, with a possible alternative, 
is good. ( Wharton v. King, 2 B. & Ad. 528.) If 
an act awarded is possible at the time of the award, 
the party is bound by the award though the act after- 
wards becomes impossible by the conduct of himself or 
a stranger. (Com. Dig. " Arb." E. 12.) 

Award un- An award must be reasonable. Instances of un- 

reasonable. 

reasonable awards are frimished in the old cases. Thus 

an award that one party shall give a horse or release his 
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right to certain land in satisfitction of a trespass, or Chap. XI. 
erect a stile on the land of another is so unreasonable as 
not to be binding upon the party. (Ross y. Boardsy 
3 N. & P. 382.) So an award that one shall serve the 
other two years in satis&ction of an action (Rolle, Ab. 
" Arb." B. 12), or pay the other 300/. to repair his 
honour for calling him a bankrupt knave. (3 Rep. in 
Ch. 76.) 

If one part of an award be inconsistent with the Contradictoiy. 
other it will be bad, as where an arbitrator awarded 
that A. shoidd pay B. 100/. and that both should 
give general releases, and that at a subsequent time B. 
should pay A. 20/., the award was held bad. ( Storke v. 
De Smethy Willes, 66 ; Ames v. Milwardy 8 Taunt. 
637.) But an award that the defendant should pay to 
the plaintiff 50/. towards the costs of the cause and re- 
ference, and that the plaintiff should pay his own and 
the defendant's costs of the same, has been held not to 
be inconsistent. {Seckham v. Bobby 8 Dow. 167; 6 
M. & W. 129.) And where a cause and all matters 
in difference were referred, costs to abide the event, and 
the arbitrator found several of the issues inconsistently, 
the court held the award good, regarding all the findings 
after the first as hypothetical and only for the purpose 
of distributing the costs. ( Duke of Beaufort v. Welchy 
10 A. & E. 527.) In a reference of an action of debt 
the pleas of nunquam indebitatus and payment may 
both be consistently found for the defendant, for if on 
a trial the plaintiff had failed in proof of his case, and 
the defendant proved payment, the verdict would be 
entered for the defendant on both issues. (Moloney v. 
Stockley, 2 Dow. N. S. 122 ; 4 M. & G. 647 ; and see 
Cooper V. Langdony 9 M. & W. 60 ; 10 M. & W. 
785.) 
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Chap. XI. In an action of trespass referred by order of nisi 
prius, to which the defendant pleaded not guilty and 
secondly a justification; the arbitrator (who was a 
layman) awarded ^'that as the defendant had not 
proved his plea the verdict ought to standi" and then 
added a number of reasons which ooidd not be con- 
ridered satisfiEkctory, the court held the adjudication 
sufficient and declined to consider the sufficiency of the 
reasons assigned by the arbitrator. {Archer v. Oweuy 
9 Dow. 341.) 
Illegal. If an arbitrator direct an act to be done which is 

contrary to the law, the award is so £eu: bad. {Alder v. 
Savilly 8 Taunt. 454; Turner v. Stoainsony 1 M. & 
W. 572.) Thus an award directing a party to commit 
waste or a trespass, or to do an act amounting to a 

« 

crime, is bad. But it seems that if the doing of an act 
is against some rule of practice merely it is not bad. 
{Re Badger^ 2 B. & A. 691.) If a simi of money be 
awarded to be paid on or before a certain day which 
happens to be on a Sunday, the award is not bad. 
{Hobdell V. Millery 2 Scott, N. R. 163.) If a sum 
awarded appear on the face of it to have arisen out of 
some illegal transaction the award will be bad/>ro tanto. 
{Aubert v. Maze^ 2 B. & P. 371 ; and see Steers v. 
Lashleyy 6 T. R. 61.) And it has been held that the 
illegality must be apparent on the fiice of an award. 
( Cramp v. Symondsy 1 Bing. 104.) 

Where an award recited a clause in the submission 
which provided that documents should be admitted in 
evidence without a stamp, but it did not appear that 
the arbitrator had admitted any unstamped documents, 
the award was held good. {Phillips v. Higginsy 20 
L. J., Q. B. 357.) 
Mutuality in Formerly great stress was laid upon the necessity of 

an award. 
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mutuality in an award, but the decisions on this point Chap. XT. 
have long ceased to have any practical value, for it is 
difficult to conceive any case in which an award ex- 
tending to all matters submitted, and not exceeding the 
submission, would be set aside on the ground of want 
of mutuality. 



Sect. 7. — Award bad in part 

An award may be good in part and bad in part Award bad in 
when the subject is clearly capable of being separated ; ^ood for^ 
and that part which is good may be enforced, provided ^tt«« wJl^ 
it be in itself a final determination of all matters sub- decided, 
mitted and perfectly distinct from and independent of 
that part which is bad ( Candler v. Fuller^ WiUes, 64 ; 
Auriol V. Smithy 1 Turn. & Kuss. 121 ; Addison v. 
Gray, 2 Wils. 293 ; Ingram v. Milnes, 8 East, 445 ; 
Stone V. Phillipsy 6 Dow. 247 ; Kendrick v. Daviesy 5 
Dow. 693) ; and the faulty direction will be set aside 
or treated as null. 

An award directing the defendant to remove certain and the fanlty 

TMrfc IB flo 

hatches part of which belonged to him absolutely, but parable from 
in other parts of which he had only a share ; at the same '*"*' 
time providing that the award should affect the latter 
only so &r as his interest extended, was held good as 
to all but that part in which the defendant might show 
his inability to proceed. {Doddington v. BaUwardy 7 
Dow. 640.) Where an action as to the right to the 
enjoyment of a watercourse was referred with all mat- 
ters in difference, and the arbitrator gave some direc- 
tions respecting the enjoyment of the watercourse 
beyond the submission, the court held the award to be 
bad quoad that part only, but good for the rest ( Winter 
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Chap. XI. v. Lethbridgey 13 Price, 533); and so where the arbi- 
trator exceeded his authority by directing future repairs* 
(^Johnstone v. CheapCy 5 Dow. 247.) An arbitrator to 
whom a cause and all matters in difference were re- 
ferred directed a verdict to be entered for the plaintiff 
and certain works to be done by the defendant: he then 
added that as disputes might arise respecting the per- 
formance of the award, the plaintiff, if dissatisfied with 
it, might (on giving notice to the defendant) bring 
evidence before the arbitrator on the insufficiency of the 
work, and the defendant might also give evidence on 
his part in order that a final award might be made 
concerning the matters in difference; but if no proceed- 
ings were taken by the plaintiff within two months 
after the work was done, the award then made should 
be final, and he enlarged the time for making his final 
award for six months; it was held that the reservation 
of fixture power by the arbitrator was bad, but that the 
former part of the award was final and binding. 
{^Manser v. Heaver^ 3 B. & Ad. 295.) 

If an arbitrator have no power over costs, and he 
assumes in his award to give directions as to costs, such 
directions do not vitiate the award, but will be rejected 
and the other portions enforced. (Aitckeson v. Car gey y 
13 Price, 639; 2 Bing. 199; Kendrick v. Davies, 
5 Dow. 693 ; JVihon v. Doolan, 5 Ir. Jur. 136.) 

An award of a release up to the time of the award is 
void only as to the time between the submission and the 
award. ( Cooper v. Pierce^ 1 Ld. Baym. 116 ; Picker- 
ing V. Watsouy 2 W. Bl. 1117.) If the arbitrator 
award mutual releases on payment of a sum over which 
he has jurisdiction, and also of a sum over which he has 
none, the award is good as to the former. (^Kendrick v. 
Daviesy supra,) And if an award be bad as to the 
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direction of mutual releases where they are awarded, Chap. XI. 
that will not vitiate the whole. (^Doe d. Williams v. 
Richardsofiy 8 Taunt. 697.) 

Where an arbitrator having power, but not being 
bound by the terms of the submission to give directions 
as to a particular matter, gives a direction which is 
invalid, the whole award is not thereby vitiated, but 
the invalid direction may be treated as surplusage. 
(^Nicholls V. JoneSy 20 L. J., Ex. 275.) And where 
an arbitrator without authority ordered a verdict to be 
entered, but the award disposed of all matters referred 
independently of the verdict, that part of the award 
was rejected and the rest held good. {Price v. Popkin^ 
2 P. & D. 304 ; Doe d. Body v. Cox, 15 L. J., Q. B. 
317.) In like manner when the arbitrator, having found 
on aU the issues, awarded a stet processus, having no 
authority to do so, this part of the award was held 
separable fix)m the rest. {fFard v. Hall, 9 Dow. 610.) 

A distinction prevails between an award of several If the bad 
things and of one entire act or thing. Where one able the whole 
entire thing is awarded which is not in its nature di- ^^^ 
visible it cannot be apportioned so as to reject a fitulty 
and support a good part thereof, but the whole will be 
avoided. As where one entire sum is awarded to be 
paid, the courts cannot enter into the question what 
part of the sum is and what is not within the submis- 
sion ; but if the arbitrator has exceeded his authority in 
awarding any part of an entire sum, the award cannot 
be enforced at all. {Auriol v. Smith, 1 Turn. & Kuss. 
121.) Where an arbitrator to whom before issue a 
cause was referred, awarded thus, " I award and direct 
that a verdict in this cause be finally entered for the 
plaintiffs with 2487. 12^. damages," the court held that 
he had exceeded his authority in awarding the entry of 
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Chap. XI. a verdict, and as the award consisted onlj of one sen- 
tence, that direction could not be rejected and the 
residue considered as an award that so much was due 
and to be paid, and that, therefore, the award was bad. 
{Jackson V. Clarkcy M*C1. & Y. 209.) And the same 
where an arbitrator found an indivisible plea partly for 
the defendant. {Moore v. Butlin, 2 N. & P. 436.) 

Where an arbitrator has exceeded his power by award- 
ing costs to be taxed as between attorney and client, 
if that part of the award be separable from the rest 
it may be rejected, and the award stand ; but if it be so 
connected with the rest as not to be separable, the 
whole will be vitiated. {Seckham v. Babb, 8 Dow. 
167 ; 6 M, & W. 129.) 

Wherever the void part of an award is the considera- 
tion or recompense of the thing awarded on the other 
side, the award is entirely void: as where it was 
awarded that A. should pay to B. 251. ; and that B. 
should pay to A. for certain task work and day work ; 
and that the parties should give each other a general 
release ; this award was held to be entirely void, for the 
uncertainty of the sum to be paid for task work, which 
formed a consideration for the money to be paid on 
the other side. {Pope v. Brett^ 2 Saund. 292.) So, 
wherever there is a good award standing alone, but in a 
subsequent part there is a reservation or delegation by 
the arbitrator of his authority, which runs over the 
whole award, this latter part vitiates the whole award. 
{Storke V. De Smethy Willes, 69; Pedley v. Goddard, 
7 T. S. 73.) Thus, where an arbitrator awarded that 
certain suits should cease, and awarded three several 
sums to be paid by A. to B. on three several days, and 
if before the last day of payment it should appear to 
the arbitrator that B. was engaged for A. in a debt not 
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satisfied, then B. should repay to him so much as the Chap. XL 
debt not satisfied amounted to, and that the parties 
should execute mutual releases ; the court held that this 
reservation of power affected the whole award and ren- 
dered it wholly void. ( Winch v. Saunders, Cro. Jac. 
584.) So an award will be void if the decision of 
matters beyond his authority has affected the arbitra- 
tor's decision as to matters within his authority. {Re 
Marshall and Dresser, 3 Q. B. 878.) 
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AWARDING ON A CAUSE. 



Chap. XII. 



When costs 
abide the 
eyent, arbi- 
trator most 
find on each 
ibsne. 



Where a cause is referred the pleadings need not be 
set out in the award. {Johnson v. Lathaniy 20 L. J.^ 
Q. B. 236.) It is not necessary that the arbitrator 
should find for the plaintiff or defendant in the words of 
the issue ; it is sufficient if he decide substantiallj the 
question in dispute. {Wykes v. Shipton, 3 N. & M, 
240.) On the other hand it is sufficient if he find in 
the words of the issue (and this is the best and most 
proper way) ; he need not find in express terms for the 
plaintiff or defendant. {Allen v. Lowe^ 4 Q. B. 66 ; 
Stonehewer v. Farrar, 6 Q. B. 730.) 

Unless the terms of the submission empower him to 
do so, an arbitrator may not dispose of a cause without 
showing in whose favour it is decided. As a general 
rule where a cause in which there are several issues is 
referred at nisi prius, the arbitrator should, if requested, 
direct how each issue is to be determined. ( Woolfe v. 
Hooper y 6 Scott, 281 ; 4 Bing. N. C. 449 ; Williams 
V. MoulsdaU, 7 M. & W. 134.) 

Where there are several issues and the costs of the 
cause are to abide the event, the arbitrator should find 
upon each issue so as to enable the officer of the court 
to tax the costs for the party in whose favour each issue 
has been found. {Kilburn v. Kilburny 13 M. & W. 
671; 2 D. & L. 33; Brooks v. Parsonsy 1 D. & L. 
691; Bourke v. Lloyd, 10 M. & W. 550; Doe d. 
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Starling v. HiHeriy 2 Dow. N. S. 694; Pearson v. Chap. XII. 
Archbold, 11 M. & W. 477; Lewis v. CurlewiSy 1 
B. C. Rep. 161.) And he should so find though not 
expressly requested to do so by the parties {^England v. 
Davison^ 9 Dow. 1052), and whether he has an award 
or only a certificate to make. (^Brooks y. Parsons, 
supra.) And he may not order a stet processus, for 
then, as there is no decision in favour of either party, 
there is no legal event of the cause on which the costs 
can be taxed. {Hunt v. Hunt, 5 Dow. 442 ; Norris 
V. Daniel, 10 Bing. 507.) But if he award on all the 
issues, and then direct a stet processus, the latter direc- 
tion will be void as an excess of authority, but will not 
vitiate the award. {Ward v. Hall, 9 Dow. 610.) K, 
however, the parties agree among themselves, that to 
avoid finding upon each issue the arbitrator may, if he 
think there was no ground of action against the defen- 
dant, award a verdict for the defendant on all the issues, 
such an award will be good. ( Waddle v. Dotonman, 
12 M. & W. 562.) And where a verdict is taken sub- 
ject to a reference to an arbitrator who is to award on 
some specified matters only, he need not find on the 
issues, or do more than decide on the particular ques- 
tions. {Sowdon V. Mills, 30 L. J., Q. B. 175.) 

It is not however necessary for the arbitrator to find Specific 
specifically upon each issue ; if it can be clearly inferred nec^Ly!*' 
from the award in which way each of the issues has 
been found it is sufficient. {Humphrey v. Pearce, 22 
L. J., Ex. 120 ; Wilcox v. Wilcox, 4 Ex. 500 ; Hobson 
V. Stewart, 4 D. & L. 589 ; Stonehewer v. Farrar, 6 
Q. B. 730 ; Phillips v. Higgins, 20 L. J., Q. B. 357 ; 
Williamson v. Locke, 2 D. & L. 782 ; Armitage v. 
Coates, 4 Ex. 641 ; Baker v. Cotterill, 18 L. J., Q. B. 
345; 7 D. & L. 20.) Though the older cases (see 

R. L 
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Chap, xn. Brooks v. Parsons, 1 D. & L. 691) lay down the rule 
that each issue must have been specifically decided^ the 
recent decisions of the courts have established the more 
lax rule above stated. In Humphrey v. Pearce {supra), 
Martin, B., said : *' The case of Brooks v. Parsons may 
now be considered as overruled by no less than three 
decisions ; first there is Wilcox v. Wilcox, which recog- 
nizes and adopts the principle of the decision of Erie, J., 
in Hobson v. Stewart; and there is the case o{ Phillips 
Y. HigginSj in which my brother Wightman expressed 
his opinion, that when there is a reference of a cause only, 
the award is good notwithstanding there is no specific 
finding on each issue, if it appear by reasonable intend- 
ment that all the issues have been determined in fitvour 
of the plaintifil I am glad that the cases have been 
so decided, for it is plain that when an arbitrator awards 
that a plaintiff is entitled to a certain sum the meaning 
is that he is so entitled upon all the issues joined in the 
cause." 

Where to a declaration consisting of three indebitatus 
counts there were pleas of non assumpsit, tender, set-off 
and payment, upon which issues were joined ; the cause 
having been referred at nisi prius, the costs of the 
cause to abide the event of the award, the arbitrator 
found for the plaintiff on the first, third and last issues, 
and for the defendant on the second issue; it was held 
that this was a sufficient finding; and that it was not 
necessary there shoidd be a distinct finding on all the 
sub-issues raised by the plea of non assumpsit upon each 
separate count in the declaration. {Adam v. Rowe, 15 
L. J., Q. B. 223; 3 D. & L. 331.) So where an 
action in which the declaration contained three counts, 
to which the defendant had pleaded not guilty, and to 
each of the counts various special pleas which went to 
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the whole cause of action, was referred with all matters Chap. XTI. 
in dispute, the costs of the action and of the reference 
and award to abide the event; the arbitrator awarded 
that the plaintiff had good cause of action in respect of 
the second count, and was entitled to recover a certain 
sum ibr damages on that count, but that he had no 
cause of action in respect of the first and third counts; 
the award was held good. {Williamson v. Locke^ 2 
D. & L. 782; but see England v. Davison, 9 Dow. 
1052.) But where to a declaration containing a single 
count for board and lodging and upon several other 
claims, the defendant pleaded never indebted and a set- 
off, and the cause was referred, the costs to abide the 
event of the award; the arbitrator certified that a ver- 
dict should be entered on the first issue for the plaintiffs 
and on the second issue for the defendant; he after- 
wards stated that he considered the claim for board and 
lodging was the only one the plaintiff had made out: 
the court, on motion by the defendant, referred the 
matter back to the arbitrator to enable him, if he 
thought fit, to find separately as to the different items 
contained in the declaration. ( Gore v. Baker, 4 E. & 
B. 470; 24 L. J., Q. B. 94.) 

It will be noticed that the rule laid down in Phillips 
V. Higgins (20 L. J., Q. B. 357), that a general finding 
in favour of the plaintiff is sufficient, only applies where 
the reference is merely of matters in difference in a 
cause, and the case would be otherwise where the refer- 
ence is of the cause and all matters in difference {jper 
Parke, B., in Humphrey v. Pearce, supra); and per 
Denman, C. J. (Stonehewer v. Farrar, 6 Q. B. 740), 
all arbitrators would do wisely by finding on each issue. 

Usually awarding a general verdict in favour of the Awarding a 
plaintiff or defendant will be considered a finding of all ^^ct. 

l2 



148 



LAW OF ABBITRATIONS AND AWARDS. 



Chap. XII. 



No finding on 
issaes neces- 
sary where 
arbitrator is 
to tan costs; 



or where costs 
of caase do 
not abide 
the event; 



or where issue 
has not been 
joined. 



the issues in his &YOiir. {Dresser y. StansJUld, 14 M. 
& W. 822 ; Cooper v. Langdon, 9 M. & W. 60.) But 
in a case in the Common Pleas^ in an action on the 
usual money coimts^ with pleas of never indebted^ Sta- 
tute of Limitations, payment, set-off, accord and satis- 
faction, an award that the defendant was not at the time 
of action indebted to the plaintiff and directing a verdict 
in defendant's &your was held insufficient. (^Holland 
V. Judd, 3 C. B., N. S. 826.) 

On a reference of a cause and all matters in difference, 
all costs to abide the event and to be taxed by the arbi- 
trator, he need not decide the issues separately from the 
other matters in difference, or state the amount of the 
costs separately, but directing the one party to pay 
a specified sum is a sufficient decision of all matters. 
{Bradley v. Phelps^ 6 Ex. 897.) 

Where only the costs of the reference and award, and 
not the costs of the cause, are to abide the event, it is 
not necessary for the arbitrator to find upon each issue 
unless requested to do so. {Duckworth v. Harrison^ 7 
Dow. 71; Rennie v. Mills ^ 7 Scott, 276.) 

Where a declaration contains several counts, and 
before plea the cause is referred, the arbitrator is not 
bound to find upon each count notwithstanding the 
costs of the cause abide the event, for before plea is 
pleaded it is impossible to say what the issues will be ; 
it is sufficient if he decide in whose favour the cause is 
determined. {Bearup v. Peacock^ 2 D. & L. 850; 14 M. 
&W. 149; CrawshawY, York and North Midland Rail. 
Co.y 21 L. J., Q. B. 274; and see Nicholson v. Sykes, 
23 L. J., Ex. 193.) An award made in two causes 
referred before plea, that all further proceedings should 
cease and be no further prosecuted, and that the defen- 
dant should pay a specified sum in full of all demands 
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in the said causes^ was held a sufficient determination Chap, xn. 
of both causes. {Wynne v. Edwards^ 12 M. & W. 
708 ; see Eardley y. Steer, 4 Dow. 423 ; 2 C. M. & R. 
327; Harding v. Forshaw, 1 M. & W. 415.) 

There is no necessity to find upon issues on a 
reference of a cause, unless it is clear that issues have 
been so joined as to be capable of being specifically dis- 
posed of. So that on a reference after plea and before 
issue joined, a specific finding on the issues is not neces- 
sary. {Smith V. Reece, 6 D. & L. 520.) 

Neither on a reference of a cause before trial, nor on Arbitrator not 
a reterence of a cause at nisi prius without a verdict dirwt^a verdict 
being taken subject to the award, has an arbitrator *<> be entered 

^ ** ^ ' nnless aatho- 

power to order a verdict to be entered up unless there rized. 
is an express power to that effect in the submission. 
{Angus v. Bedford , 11 M. & W. 69; Hutchinson v. 
Blackwelly 8 Bing. 331; Harding v. Forshawy 1 M. & 
W. 415.) 

Usually, however, on a reference of a cause, whether 
at nisi prius or before trial, the arbitrator is expressly 
empowered to direct the entry of a verdict. 

An unauthorized direction that a verdict shall be 
entered for a specified sum for the plaintiff does not 
amount to a direction to the defendant to pay that sum^ 
nor can the payment be enforced by attachment, but 
the award will be set aside. {Donlan v. Bretty 2 A. & 
E. 344 ; Hawhyard v. Stocks, 2 D. & L. 936 ; Law v. 
Blackburrowy 23 L. J., C. P. 28.) 

An award in fisivour of a plaintiff, whether on the Arbitrator 
whole or only part of the cause of action, should state pi° iit^ °^ 
the amount of damages he is entitled to recover. Thus, ^^^^^^^ 
in a reference of a cause in which there were seven 
issues, the costs of award and reference to abide the 
event, and the arbitrator found for the plaintiff on two 



150 LAW OP ABBITBATIONS AND AWARDS. 

Chap. XII. issues^ neither of which covered the cause of action, and 
for the plaintiff on the others, but omitted to award 
damages, the award was held bad. ( fVood y. Duncan, 
7 Dow. 91.) And where a verdict for 1,000/. was taken 
subject to a reference, and the arbitrator found for the 
plaintiff but assessed no damages, and the plaintiff 
entered up judgment for the 1,000/. ; the court held 
that the plaintiff was entitled only to nominal damages. 
{Brown v. Somerset and Dorset RaiL Co., 34 L. J., 
Ex. 152.) But where an action on a money bond and 
all matters in difference were referred, and the arbitrator 
directed a verdict to be entered for the plaintiff, it was 
held sufficient, though it did not state for what amount^ 
for there was no evidence that any other matters than the 
penalty on the bond were in difference, and if the plain- 
tiff recovered a verdict it must mean for the whole 
amount of the penalty. ( Cayme v. Watts, 3 D. & S. 
224.) Where a verdict was taken for the plaintiff sub- 
ject to a reference of the cause and all matters in differ- 
ence, the arbitrator having power to vacate the verdict 
or reduce the damages, and he awarded that the plain- 
tiff was entitled to demand of the defendant 90/. in 
respect of the cause of action, and that the defendant 
was entitled to set off 35/. in respect of matters men- 
tioned in the plea of set-off; it was held that the award 
sufficiently ascertained the amount for which verdict 
was to be entered, as all that was necessary was to 
deduct one sum jGrom the other. (Piatt v. Hall, 2 M. 
& W. 391.) So an award in an action on a covenant 
where there was only one breach, directing a verdict to 
be entered for the plaintiff on each of the two issues 
raised by the pleas, with separate damages on each, was 
held sufficient, as the verdict might be entered for the 
^ggi^^g^te sum of the two separate amounts. {Smith 
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V. Festiniog Rail, Co.y 4 Bing. N. C. 23; 6 Dow. Chap.XII. 
190.) 

An arbitrator may not award damages if he finds on When arbi- 
a plea which covers the whole cause of action and com- a pleacoyeriDg 
pletely answers the plaintiff's claim, and if he does the action"^*' 
finding as to damages will be rejected as mere surplus- ^"""^ 
age. ( Warwick v. Cox^ 1 D. & L. 986 ; Savage v. 
Ashwiuy 4 M. & W. 530.) But if on a reference of a 
cause, the costs to abide the event, and the arbitrator 
finds for the defendant on a plea which covers the 
whole cause of action, it is no objection to the award 
that on other issues he finds for the plaintiff without 
damages ; in &^ he should so find* {^Ross v. Clifton^ 
12 L. J., Q. B. 265 ; 2 Dow. N. S. 983.) 

The arbitrator cannot (as far as relates to an action Damages not 
referred) award payment of a greater sum than the amount taken, 
damf^s taken subject to the reference ; and if he do no 
assumpsit by implication will arise to pay, even to the 
extent of the amount so taken. (^Bonner v. Charlton^ 
5 East^ 139.) But if an arbitrator awards a greater 
gum than the amount of the verdict, and judgment is 
entered for the whole, and it appears that part of the 
sum is covered by a countervailing demand which never 
was a subject of dispute, so that only a balance less than 
the amount of the verdict is ultimately to be paid over : 
the court will reduce the judgment to the amount of the 
verdict, and grant execution for the sum really due. 
{JPrentice v. Reed, 1 Taunt. 161.) 

The court wiU not, after a verdict taken for the 
damages laid in the declaration, allow the declaration 
to be amended so as to enlarge those damages, even 
upon affidavit that a greater debt can be proved befcwe 
the arbitrator. {Pearse v. Cameron, 1 M. & S. 675.) 
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Chap. XII. 
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limited when 
all matters in 
difference 
referred. 



Awardinff 
damages in 
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in the other 
matters sepa- 
rately. 



Awarding 
plaintiff to 
pay a som of 
tnonej. 



An arbitrator should not award the defendant to paj 
a larger sum than is claimed in the plaintiff's particulars 
of demand. But the particulars are not necessarily 
before the arbitrator even where the cause is referred at 
nisiprtus ; therefore^ if it is intended to limit the plain- 
tiff's demand to the amount claimed by the particulars, 
they should be brought before the arbitrator. {Kenrick 
T. Phillips, 7 M. & W. 415.) 

If a cause and all matters in difference be referred, 
the arbitrator will not of necessity be confined to the 
amount of damages for which the verdict is taken, and 
if he award a greater sum the plaintiff will have a 
remedy imder the award but not under the verdict. 
(JPearse v. Cameron y supra.) 

The older cases lay down the rule that where a cause 
and all matters in difference are referred, and the arbi- 
trator finds that the plaintiff is entitled to recover, he 
must award how much is due in respect of the cause 
and how much in respect of the matters in difference 
{Lund V. Hudson, 1 D. & L. 236 ; Crosbie v. Holmes, 
15 L. J., Q. B. 125) ; but it is said they have gone to 
an extreme degree of strictness. {Bradley v. Phelps, 
21 L. J., Ex. 3l0y per Parke, B.) It is, however, ad- 
visable to state in an award how much of the damages 
is for each, that it may be plainly seen that the arbitra- 
tor has not exceeded the assigned limits in respect of 
the former ( Taylor v. Shuttleworth, 6 Bing. N. C. 277 ; 
Taylor v. Marling, 2 M. & 6. 55) ; and it is necessary 
to do so to enable a verdict to be entered for the former 
{Bonner v. Charlton, 5 East, 139.) 

Where a cause only is referred, the arbitrator has no 
authority to order the plaintiff to pay a sum of money 
{Poyner v. Hatton, 7 M. & W. 211); but if the sub- 
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mission is of a cause and all matters in difference. Chap, xn. 
the arbitrator ought to ascertain the amount of the 
defendant's claim, and if it exceed the plaintiff's demand 
to direct the plaintiff to pay the balance. {Malony v. 
Stockley, 2 Dow. N. S. 1 22 ; 4 M. & G. 647 ; Williams 
V. Mouhdale, 7 M. & W. 134.) 

Where costs were in the discretion of the arbitrator, Awarding a 
an award that certain actions should be discontinued, 
and that each party should pay his own costs, was con- 
sidered sufficient, being in effect an award of a stet 
processus. (^Blanchard v. Lilly, 9 East, 497.) But 
an arbitrator cannot in any case award a stet processus 
unless he has power over the costs. {Hunt y. Hunt, 5 
Dow. 442 ; In re Leeming, 5 B. & Ad. 403.) 

On a reference of a cause and all matters in difference, Nongnit. 
with a power to the arbitrator to enter a nonsuit, and he 
directed that to be done, the court held that he ought 
to have finally determined upon the matters litigated 
between the parties. {Wild v. Holty 9 M. & W. 161.) 

On a reference of a cause in which there are only pirectmg 
issues of &.ct to be determined, the arbitrator has no intSred. 
power to arrest judgment or direct judgment to be 
entered up for either party, even though the submission 
empower him to direct the entry of a verdict and to 
determine what he shall think fit to be done by either of 
the parties. {Angus v. Bedford, 11 M. & W. 69; 
2 Dow. N. S. 735.) It would be otherwise if he had 
issues of law also to decide {ibid.) ; and it seems that 
when a cause is referred after a demurrer to one of the 
pleadings, the arbitrator, when it is necessary for the 
purpose of properly determining the cause, may direct 
a judgment to be entered as to the demurrer. {Mathew 
V. Davis, 1 Dow. N. S. 679.) 
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Chap. XIL 



Award on a 
suit in 
Chancery. 



When a judge's order authorized " final judgment to 
be Bigned by die plaintiff or defendants as the case may 
be, or in such manner or upon such terms as may be 
decided by the award or certificate of the arbitrator," 
the court refiised on motion to set aside the certificate 
of the arbitrator ^^ that final judgment should be signed 
for the defendants in this cause," because it did not spe- 
cify the kind of judgment. {Smith y. Reece^ 6 D. & L. 
520.) 

An arbitrator cannot, withoiit express power, award 
judgment non obstante veredicto, ( Toby v. Lovibond, 

5 C. B. 770 ; Linegar v. Pearce^ 9 Exch. 417.) 

An award that a suit in Chancery shall be dismissed 
is a sufficiently final determination of the suit. {Peane 
V. Pearse, 9 B. & C. 484 ; Tribe v. UppertoUy 3 A. 

6 E. 295.) 



( 155 ) 



CHAPTER XIII. 

COSTS. 



Sect. 1. — Costs of the Reference, 

The arbitrator's power over the costs of the reference Chap, xm. 
depends entirely upon the terms of the submission. Where the 

. . f ... reference is 

Where there is no cause m courts and no provision is silent as to 
made about costs in the submission, the arbitrator has ^^ ^ 
no power to award them. But where a cause is re- 
ferred, and the order of reference is silent as to costs, 
there is a distinction as to the power of the arbitrator 
with respect to the costs of the cause and those of the 
reference. As to the former, the power of awarding 
costs is necessarily consequent on the authority con- 
ferred of determining the cause ; but as to the costs of 
the reference and award in such a case, the arbitrator 
has no power to adjudicate upon them, being matters 
not submitted to him as arising subsequent to the time 
of submission ; but each party must bear his own ex- 
pense of the reference and the half of the award. 
( Taylor v. Gordon^ 9 Bing. 570 ; Whitehead v. Firth, 
12 East, 165; Firth v. Robinson, 1 B. & C. 277; 
Bell V. Belson, 2 Chit. 157 ; Bradley v. Tunstow, 1 
B. & P. 34.) 

If a cause is referred, and the submission makes pro- What inclnded 
vision for the " costs," either that they shall be in the •« cMts," 
discretion of the arbitrator or abide the event, and there 
is nothing to limit the generality of the term " costs," it 
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Chap. XIIL will include costs of the reference and award as well as 

costs of the cause. ( Wood v. O' Kelly, 9 East, 436.) 
Where costa Sometimes by the terms of the submission the costs 

erent. of the reference are to abide the event, in which case 

the arbitrator has no power over them, but the party in 
whose &vour the entire event of the award is, will be 
entitled to them by virtue of the reference. In such a 
case it is not necessary the arbitrator should give any 
specific directions as to costs ; it is sufficient (where a 
cause only is referred) if he directs how the issues ought 
to be found, and that is the proper course for him to 
pursue. ( Gore v. Baker, 4 E. & B. 470 ; Hemsworth 
V. BriaUy 1 C. B. 131.) And if the necessary con- 
sequence of the finding is that the suit is determined in 
favour of one of the parties, such party will be entitled 
to the costs of the reference. {Eardley v. Steer , 2 C. 
M. & R. 327; Humphrey v. Pearce, 7 Ex. 696.) 
When a cause is referred before issue joined, and the 
costs of the reference and of the award are to abide the 
event, this means the event of the award generally 
without relation to the issues. {Kelcey v. Stupples, 32 
L. J., Ex. 6 ; 1 H. & C. 576.) If not only a cause but 
also matters in difference are referred under a submis- 
sion providing that costs shall abide the event, should 
the award be in favour of the same party as to both he 
will be entitled to the costs of the action, and also of the 
reference. Should the action be determined by the 
award in &vour of one, and the matters in difference be 
given for the other, the former wiU be entitled to the 
costs of the action ; but there will be no costs of the 
reference on either side. And the reason is that as the 
action and the matters in difference were referred and 
each party has succeeded as to part, each being partially 
successful neither can be called upon to pay the costs 
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in a matter in which he has not &iled ; or, to express Chap.XIII. 
it in other words^ both matters being mixed up in the 
reference it cannot be said that either party has been 
successful. {Reynolds v. Harris^ 28 L, J., C. P. 26 ; 
3 C. B., N. S. 267 ; Marsack v. fFebber, 2 E. & E. 
637 ; 29 L. J., Q. B. 109 ; Marshall on Costs, 429.) 
In Gribble v. Buchanan (18 C. B. 691 ; 26 L. J., 
C. P. 24), where by the order of reference the costs of 
the cause were to abide the event of the cause, and the 
costs of the reference and award were to abide the event 
of the award, and the arbitrator awarded the plaintiff a 
sum of money in respect of the action, but as to the 
matters in difference found that 6/. was due from the 
plaintiff to the defendant, the court held that, as the 
arbitrator had awarded in favour of each, neither was 
entitled to the costs of the reference and award. There- 
fore it seems that where a cause and all matters in dif- 
ference are referred under an order providing that costs 
shall abide the event, each party must necessarily pay 
his own costs of reference unless everything is found in 
his favour. {Boodle v. Davies, 3 A. & E. 200, 209 ; 
Stevens v. Chapman, L. R., 6 Ex. 213 ; 40 L, J., Ex. 
123.) In a reference of accoimts, including accounts 
for which an action is brought, the party in whose 
fiivour the balance is found is entitled to the costs. 
{Hemsworth v. Brian, 1 C. B. 131.) Where a cause 
and all matters in difference were referred by an order 
of nisi priusy which provided that the costs of the re- 
ference and award should abide the event of the award, 
and the arbitrator decided the cause in favour of the 
defendant, and with respect to the matters in difference 
awarded that the plaintiff had a valid claim against the 
defendant, and that the defendant had a valid claim 
against the plaintiff of larger amount, and directed the 
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Chap. xm. plaintiff to pay the difference to the defendant — the 
claims were unliquidated and could not have been set off 
against one another in an action : it was held that the 
event of the reference was wholly in the defendant's 
favour, and that he was therefore entitled to the costs 
of the reference and award. {DunhtU v. Fordy L. R., 
3 C. P. 36.) Where the arbitrator awarded that on 
the doing of certain things on both sides the action 
should cease, the court held that the event of the award 
was that each should pay his own costs. (^Yates v. 
Knigkty 2 Bing. N. C. 277.) 

When the costs of the cause only are to abide the 
event, and the costs of the reference are in the discre- 
tion of the arbitrator, the arbitrator may award as he 
pleases with respect to the latter. (^Brovon v. Nehoriy 
13 M. & W. 397.) 
VThat are The expenses incurred by the parties of the whole 

costs of the • • 1 /• .1 ■L*j_ A -L J.-L ' A i? 

reference. mquiry before the arbitrator, whether m respect of 

matters in a cause or matters out of it, are costs of the 
reference. Generally, where a cause is referred the 
costs of the reference are not costs in the cause ; the 
latter only including costs up to the order of reference. 
{Brown v. Nelson, 13 M. & W. 397 ; 2 D. & L. 405 ; 
Tregoning v. Attenboroughy 1 Dow. 225; 7 Bing. 733; 
Mackintosh v. Blt/th, 8 Moore, 211.) Thus, the costs 
of witnesses examined before the arbitrator, to prove the 
issues in a cause, are costs of the reference, not costs in 
the cause. {Brown v. Nelson supra ; Fryer v. Sturt, 
24 L. J., C. P. 154.) But where a verdict is taken 
subject to a reference of the action to an arbitrator 
who is to certify for whom and for what amount 
the verdict shall be entered, and the costs are to abide 
the event, the costs of the reference are costs in the 
cause and follow the legal event of the verdict. {Deere 
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V. Kirkhouse, 20 L. J., Q. B. 195; 1 L. M. & P. 783; Chap. XIIL 
Brown v. Nelson, supra.) So if a verdict be taken, 
subject to a special case to be stated bj a person named, 
who, in the event of the court deciding in favour of the 
plaintiff, is empowered to direct for what amount the 
verdict is to be entered, and to whom the action and all 
matters in difference, subject to the special case, are re-' 
ferred, all costs up to the judgment of the court on the 
special case are costs in the cause. {^Edwards v. Great 
Western Rail Co., 12 C. B. 419.) Where at the trial 
of a cause a verdict was taken for the sum claimed, sub- 
ject to a reference to an arbitrator to reduce the amount 
if he should think proper ; the arbitrator made a formal 
award directing the amount of the verdict to be reduced 
to Is.; it was held that the decision of the arbitrator, 
though in form an award, was in substance a certificate, 
and that the plaintiff was therefore entitled to costs of 
the reference as costs in the cause. {Sim v. Edwards, 
25 L. J.,C. P. 175; 17 C. B. 527.) 

The costs of the award are the amount of the arbitra- What are costs 
tor's charges. They are deemed part of the costs of the 
reference and foUow the same rules. The arbitrator 
should not fix his own fee by the award. {Re Coomhes, 
4 Exch. 839 ; Roberts v. Eberhardt, 27 L. J., C. P. 
482.) But if he does the court will not in general set 
aside the award {Rose v. Redfern, 10 W. R. 91); 
though in one case, when the arbitrator had named the 
amount of his own costs in the award, the court refiised 
to enforce the award in a summary manner. {Parkin- 
son V. Smith, 30 L. J., Q. B. 178.) The proper way 
is to direct which party is to pay the costs of the award 
without naming any sum, then notify to the parties the 
amount of his charges, and refuse to give up the award 
until the amount is paid. {Ante, p. 78.) 
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Costs of a 
second award. 



Chap.XIIL Where an award, being defective, is referred back by 
the court to the arbitrator, who hears fresh eyidence 
and makes a second award, the arbitrator's charges are 
to be borne equally. (Blair v. Jones, 20 L. J., Ex. 
295; 6 Exch. 701.) If the necessity of a second refe- 
rence is occasioned by the de&ult of one of the parties, 
then he will be required to pay the costs of the first re- 
ference. {Gladwin v. Chilcote, 9 Dow. 550.) 

Should the submission contemplate the pos^bility of 
an original and supplementary award, and give the 
arbitrator discretionary power over the costs of reference 
and the award, and it is referred back to him to recon- 
sider a prospective direction, and the rule referring 
back is silent as to costs, the clause in the submission as 
to costs gives the arbitrator power over the costs of the 
second reference, for the second reference is a part or 
rather a continuation of the reference. {Johnson v. 
Latham, 20 L. J., Q. B. 236.) 

The costs of an abortive reference are not costs 
in the cause. {Doe d. Davis v. Morgan, 4 M. & W. 
171.) 



Abortive 
reference. 



Where the 
reference is 
silent as to 
costs. 



Where costs 
abide the 
event. 



Sect. 2. — Costs of the Cause. 

Where an action is referred, the arbitrator may order 
either party to pay the costs of the action although no ex- 
press authority is given to him upon that subject by the 
rule or order of reference {Roe d. Wood v. Doe, 2 T. R. 
644); and this, although not only the cause but all 
matters in difference are referred. ( Whitehead v. Firth, 
12 East, 165; Firth v. Robinson, 1 B. & C. 277; 
Lewis V. Harris, 4 D. & R. 129.) 

If by the rule or order the costs of the cause are to 
** abide the event," the arbitrator cannot exercise any 
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discretion in the awarding of them, or even in fixing Chap. Xlll. 

their amount. {Kendrick v. Davies, 5 Dow. 693.) 

And the arbitrator need not notice the costs when thej 

are to abide the event. {Jupp v. Grayson^ 1 C. M. & 

R. 523 ; Spivy v. Webster, 2 Dow. 46 ; Ward v. Hally 

9 Dow. 610.) In such a case, if the arbitrator award 

entirely in favour of one party, or if he award upon 

different issues, some in favour of one party, some in 

favour of the other, the costs follow and are taxed in the 

same manner as if the finding were by verdict. ( Daubuz 

V. Rickmany 1 Scott, 564; Yates v. Knight, 2 Bing. 

N. C. 277 ; Reynolds v. Harris, 28 L. J., C. P. 26; 3 

C. B., N. S. 267.) If he give any directions as to the 

costs they will generally be rejected as surplusage, and 

the rest of the award held good; and where by an 

order of reference the costs of the cause were to abide 

the event, and the arbitrator decided the suit in favour 

of the defendant and ordered the plaintiff on a certain 

day to pay him those costs, it was held that the award 

was good, as the defendant was not deprived of any 

right to recover costs at an earlier, date. ( Cockburn 

V. Newton, 9 Dow. 676.) On a reference of a cause 

and matters in difference, where "the costs of the 

cause shall abide the event of the reference," the 

** event of the reference" must be taken to mean the 

event so far as the action is concerned. ( Stevens v. 

Chapman, L. R., 6 Ex. 213; explaining Boodle v. 

Davies, 3 A. & E. 200, and Gribble v. Buchanan, 18 

C. B. 691.) 

The defendant Is entitled to the general costs of the 
cause if he succeeds on a plea going to the whole cause 
of action, though the other issues are directed to be 
entered for the plaintiff with damages. {Rossr. Clifton, 
12 L. J., Q. B. 265 ; 2 Dow. N. S. 983.) 

R. M 
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Chap. Xin. Where the reference is at nisi prius, after a verdict 
To what has been taken subject to the reference, and the costs of 

aff^ted^y* ^^^ ^^^^ ^^ ^ ^^^^^ *^® event, the finding of the arbi- 
connty court trator has the same effect as a verdict, and the parties 

acts. 

are in general entitled only to the same costs as on a 
verdict for the same amount as the damages given 
(Smith V. JEdffey 2 H. & C. 659); and the same rule 
applies though the cause and all matters in difference 
be referred; but where the reference is hj consent, 
before trial, and the costs are to abide the event, the 
plaintiff in general without reference to the County Court 
Acts is entitled to his costs, if he succeeds, whatever 
damages he may recover. (Frean v. Sargenty 32 L. J., 
Ex. 281; Griffiths v. Thomasy 15 L. J., Q. B. 336; 
Wigens v. Cooky 28 L. J., C. P. 312 ; 6 C. B., N. S. 
784; Jones v. Jonesy 29 L. J., C. P. 151; 7 C. B., N. 
S. 832.) And if a verdict be taken by consent, subject 
to a reference, *^ the costs of the cause to abide the event 
of the award, and the costs of the reference to be in the 
discretion of the arbitrator," the County Court Acts will 
not affect the arbitrator's right to award the costs of 
the reference, whatever damages he may give. {For- 
shaw V. De WettCy L. R., 6 Ex. 200.) In an earlier 
case in the Common Pleas, where an action was com- 
pulsorily referred to a master, it was ordered that the 
costs of the cause should abide the event, and that the 
costs of the reference should be in the discretion of the 
master, and the master awarded the plaintiff a less sum 
than 20/., and directed the defendant to pay the costs of 
the reference; it was held, that the plaintiff was not 
entitled to these costs. {Moore v. Watsony L. R., 
2 C. P. 314.) But the question in that case was 
whether effect coidd be given to the certificate of an 
arbitrator giving the plaintiff the costs of the reference. 
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and it was decided in the negative^ but the certificate Chap. Xlll. 
was void because the costs of a compulsory reference are 
recovered on the judgment, and are part of the costs of 
the cause. {^Per Kelly, C. B., Forshatv v. De fFette, 
supra.) 

Where several actions were referred, *^the costs of Costs of several 
the several actions and of all matters and things relating event as to 
thereto, to abide the event of the award," that was held ® 
to mean, that the costs in each action were to abide the 
event as to that action. (Jones v. Powelly 6 Dow. 483.) 
But where an action at law and a suit in equity were 
referred, and the costs were to abide the event, it was 
held, that the event meant the ultimate and general 
event, and not that the costs of each suit should abide 
the event as regarded the suit. (Reeves v. MacgregoVj 
9 A. & E. 576 ; 1 P. & D. 372.) 

Generally, . as before remarked, a party is entitled Y}^^ saccess- 
under an award in his favour to the same costs as on titled to costs 
verdict to the same effect ; but the award does not of parUcaia/ 
itself entitle the party in whose favour it is made to *'**'*'®3- 
costs allowed by particular statutes on verdict, nonsuit, 
or other specified modes of termination of the suit, 
unless the arbitrator, has and exercises, the power of 
ordering the suit to be terminated in that particular 
mode. (Holder v. Raithy 4 N. & M. 466.) Therefore, 
a defendant in replevin is not entitled to double costs 
under 11 Geo. 2, c. 19, s. 22, on an award in his favour, in 
pursuance of a reference before issue joined. ( Gurney 
V. Bullet y 1 B. & A. 670; Barnard v. Moss^ 1 H. Bl. 
107.) And the court cannot award costs under 43 Geo. 
3, c. 46, s. 3, to a defendant, where the plaintiff on a 
reference before issue joined, has been awarded an 
amount less than that for which he has arrested the 
defendant. (Holder v. Raithy supra,) Upon a refer- 

m2 
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Chap. XIIL ence at nisi prius, the parties may by the order agree 
that the arbitrator shall be in the same situation and 
have the same powers that a judge has under 3 & 4 
Vict. c. 24, s. 2, if he awards a verdict for the plaintiff 
with nominal damages, to certify that the action was 
brought to try a right other than the mere right to 
damages ; and if so agreed, the arbitrator must in all 
substantial forms follow the rules laid down in the 
statute for the guidance of the judge. {Spain t. 
Cadell, 8 M. & W. 129; 9 Dow. 745.) The arbitrator's 
certificate for costs under this act must be given at the 
time of making the award, and should be given in 
the award itself. (Ih.) The court will not interpose to 
control the discretion of an arbitrator who, having 
power to do so, has refused to certify under this enact- 
ment. {Bury V. Dunn, 1 D. & L. 141.) An arbi- 
trator to whom a cause is referred at nisi prius , with 
all the powers of a judge at nisi prius, to certify that 
the cause was proper to be tried by a special jiuy, can- 
not give a certificate for the costs after he has published 
his award without providing for them therein. ( Geeves 
V. Gorton, 15 M. & W. 186.) When a cause was 
referred by order of nisi prius, and by the order the 
costs of the cause were to abide the event of the award, 
and the costs of the special jury, which had been ob- 
tained on the motion of the defendant, and of the refer- 
ence were to be in the discretion of the arbitrator : the 
court held that the arbitrator had only the power of 
allowing the costs of the special jury as costs in the 
cause if the party who moved for the same were to 
succeed ; and, therefore, that after awarding a verdict 
for the plaintiff, he could not award that he should pay 
the costs of the special jury. (Finlayson v. M^Leod, 
1 B. & A. 663 ; 2 Chit Arch. 1664.) 
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A rule or order under sect. 3 of the C. L. P. Act, Chap. XIII. 
1854, which is silent as to costs, does not confer on the Costs of 
arbitrator power to deal with the costs either of the ^fe^^^ 
cause, reference or award. The successiul party, there- 
fore, under such a reference is not entitled to costs 
(Bell V. Postlethwaite, 25 L. J., Q. B. 63 ; 5 E. & B. 
695 ; Leffffo v. Younff, 24 L. J., C. P. 200; 16 C. B. 
626) ; but where the parties had drawn up the rule in 
general form, under the mistaken beUef that nothing 
being said about costs, the costs would abide the event, 
the court after the award was published amended the rule 
of reference, so as to make it express the intention of the 
parties. {Bell v. Postlethwaite, supra.) 

Where an order to stay proceedings in an action has Power of court 
been made under sect. 11 of the C. L. P. Act, 1854, on under^tTi 
the ground that the parties had agreed to refer, the iqIa^'^^ 
court or judge has power to vary such order as to costs costs, 
of the action at any time, even after the award has been 
made. {Bustros v. Lenders y L. B., 6 C. P. 259 ; 40 
L. J., C. P. 193.) 



Sect. 3. — Arbitrator's Power over Costs within the 

Submission. 

When an arbitrator has a discretion to exercise upon How the 
the subject of costs, he may order either party to pay diacretioii may 
the costs, or each to pay a moiety, or the like. ( Car gey ^ oxercised. 
V. Aitcheson, 2 B. & C. 170.) He may direct an 
infant party to the reference, or a person (not a party 
to the cause), made a party to the reference by consent, 
to pay the whole costs. {Proudfoot v. Boyle, 15 M. & 
W. 198.) Where an award contained a direction for 
plaintijBT to pay defendant's costs, but no direction was 
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Chap. XIIL 



Costs as be- 
tween partjr 
and party. 



As between 
solicitor and 
client 



When the 
amoant of 
costs must be 
fixed in the 
award. 



given about pajment of plaintiff's costs, it was held to 
be sufficiently evident that the plaintiff was to pay his 
own costs. {Rose v. Redfern^ 10 W. R. 91.) And it 
is sufficient if the award directs by whom the costs are 
to be paid without saying they are to be paid to the 
opposite party. {Baily v. Curling^ 20 L. J., Q. B. 235.) 
Where a reference was of matters in difference between 
three parties, and the award directed that the costs of 
the arbitration should be paid by them in equal propor- 
tions, without showing to whom or in what manner they 
should be paid, the court held that it sufficiently appeared 
that they were to be paid to the arbitrator. (Jn re Young ^ 
22 L. J., C. P. 160; 13 C. B. 623.) 

In a reference at common law the arbitrator has no 
power, unless specially authorized, to award any costs 
other than the common costs as between party and 
party. {Marder v. Cox, Cowp. 127; Seckham v. 
Babby 8 Dow. 167; Barker v. Tibson, 2 Bla. Rep. 
953 ; Whitehead v. Firth y 12 East, 165 ; Eccles v. 
Blackburn^ 30 L. J., Ex. 358.) If he award costs as 
between attorney and client, and the costs be so taxed, 
the court should be moved to set aside the award, not to 
review the taxation. {Bartle v. Musgravcy 1 Dow. 
N. S. 325.) 

Where there is a reference of a suit in chancery, and 
the costs both of the suit and the reference are in the 
arbitrator's discretion, that gives him jurisdiction to give 
costs as between solicitor and client if he thinks fit. 
{Mordue v. Palmer^ 39 L. J., Ch. 746 ; 40 L. J., Ch. 
8 ; L. R., 6 Ch. Ap. 22.) 

If the costs are in the discretion of the arbitrator 
'* who shall ascertain the same," he is bound to ascertain 
and determine the amount of them or the award will be 
bad, for the master's taxation will not supply the omis- 
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sion. (^Morgan v. Smithy 1 Dow. N. S. 617 ; 9 M. & Chap. XIII. 

W. 427 ; Grenfell v. Edffcome, 7 Q. B. 661.) Where 

an agreement of reference contained a stipulation that 

** the costs of the agreement and of the reference and 

award should be in the discretion of the arbitrator and 

be defirayed as he should direct," and the arbitrator 

awarded that the defendant should pay a certain sum 

to the plaintiff, but made no mention of costs : it was 

held that the award was therefore bad. {Richardson 

V. fForsley, 19 L. J., Ex. 317 ; 5 Ex. 613.) 

The arbitrator when empowered to award costs has Awarding a 

. ^ 1 . ^ . -r/* ^1 1 • • 1 gross sum for 

a very wide discretion, it the submission make no costs, 
provision for their being taxed, he may award a gross 
sum for costs, and the court will not review his discre- 
tion, unless the amount is grossly excessive. ( Turner 
V. Rose, 1 Ld. Ken. 393.) 

If the arbitrator have a discretion over the costs but When costs 
no obligation to ascertain the amount and the reference to be ascer- 
is of a cause in one of the superior courts, or by an J^^^,^^ 
agreement which can be made a rule of court, he need 
not ascertain the costs, but may leave them to be taxed 
by the officer of the court ; and upon an award of costs 
generally to either of the parties they may be so taxed, 
even without any express direction to that effect. 
{Shear v. Harradiney 21 L. J., Ex. 127 ; Holdsworth v. 
Wilson, 32 L. J., Q. B. 289.) If the reference is of 
an action in an inferior court, or by an agreement 
which cannot be made a rule of court, he should him- 
self assess the costs. ( Winter v. Garlicky 1 Salk. 75 ; 
Thorp V. Cole, 4 Dow. 457 ; Addison v. Grey, 2 
Wils. 293.) An arbitrator cannot award costs to be 
taxed by any person but the proper officer of the 
superior court, for this would be a delegation of his 
authority ; the taxation of costs by the master being a 



168 



LAW OF ARBITRATIONS AND AWARDS. 



Chap. XIIL 



InTalid direc- 
tions as to 
coats. 



Setting off 
costs of crosa 
actions. 



Mode of ascer- 
taining the 



ministerial, and in any other person a judicial act. 
(Knott V. Lonffy 2 Stra. 1025.) 

An award that the costs of making a submission a 
rule of court should be borne by such of the parties by 
whose disobedience the same should become necessary, 
was held to be uncertain and not final as to those costs, 
since it only provided for the case of disobedience by a 
single party, and not for the case of disobedience by 
several parties, or where there was no disobedience at 
all. (Smith v. mison, 18 L. J., Ex. 320 ; 2 Ex. 327 ; 
Williams v. Wilson, 23 L. J., Ex. 17 ; Be Morris and 
Morrisy 25 L. J., Q. B. 261.) So where an action in 
which there were several issues was referred, and 
amongst other things the arbitrators awarded that the 
costs of the several issues should be paid "to the 
plaintiff or to the party entitled thereto :" the award so 
&r as related to the costs was held void for uncertainty. 
(Hetherington v. Robinson, 8 L. J., Ex. 148.) 

When an arbitrator directs one party to pay the costs 
of the cause, this will generally be understood to mean 
such costs only as the other party would be entitled to, 
if a verdict had been obtained to the same effect as the 
award. (Allenby v. Proudlock, 5 N. & M. 636; 
JRiffby V. Okell, 7 B. & C. 57.) 

An error as to costs will not vitiate the whole award. 
(Aitcheson v. Cargey, 9 Moore, 381 ; Roberts v. 
JEberhardt, 28 L. J., C. P. 74.) 

If two actions between the same parties are referred, 
the arbitrator cannot award the costs and damages in 
one to be set off against the costs and damages in the 
other to the prejudice of the attorney's lien, as that 
would be contrary to the rule of court. (Cowell v. 
Betteley, 10 Bing. 432.) 

Where the arbitrator directs that the costs of the re- 
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ference shall be paid by each party in specified proper- Chap. XIIL 
tions, the mode of ascertaining what sum each is to pay respective pro- 
is by adding together the costs of both, and apportioning ^|^°to*b^^^d 
to each the proportionate part to which he is liable. ^7 ^^^ seYeral 
Thus, if each is to pay a moiety of the costs of the re- 
ference, the costs of both wiU be brought as it were into 
hotchpot and half paid by each party. {Day v. Norrisy 
1 Dow. N. S. 353.) 

The payment of costs is enforced in the same manner 
as any other part of the award. 

In a reference under the L. C. C. Act, 1845, all the Costs under 
costs of, and incident to the arbitration are to be borne x845. ^ ' 
by the promoters, unless the arbitrators award the same 
or a less sum than shall have been offered by the pro- 
moters ; in which case each party is to bear his own 
costs incident to the arbitration, and the costs of the 
arbitrators are to be borne by the parties in equal pro- 
portions. (Sect. 34 ; and see Lloyd on Compensation, 
157.) 

But by the Lands Clauses Consolidation Act, 1869, 
the costs of and incident to the arbitration and award 
fihaU, if either party so requires, be taxed by the taxing 
master of one of the superior courts (32 & 33 Vict. 
c. 18, s. 1). This act is not retrospective. {Doulton 
V. Metropolitan Board of Worka^ L. R., 5 Q. B. 333 ; 
39 L. J., Q. B. 165.) 

Under the Railways Clauses Act, 1845, and the 
Public Health Act, 1848, the costs are left to the dis- 
cretion of the arbitrator ; and so, subject to the agree- 
ment of the companies, are the costs of an arbitration 
under the Railway Companies Arbitration Act, 1859. 

When an order of reference of an appeal at quarter Costs of re- 
sessions is silent as to costs, the arbitrator has no power quarter sea- 
over the costs of the appeal {West London Rail. Co, ^^^^ 
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Chap. xra. v. Fulham Union, 39 L. J., Q. B. 178; L. R, 5 
Q. B. 361 ) ; nor can any subsequent court of quarter 
sessions order them^ though the appeal may have been 
regularly adjourned from session to session {lb., 40 
L. J., M. C. 109); nor in a like case can the court 
order the payment of the costs of the reference. (R. v, 
JJ. West Riding, 34 L. J., M. C. 142 ; 13 W. R. 
738.) 



When costs 
may be taxed. 



May be taxed 
thoagh time 
for setting 
aside the 
award has not 
elapsed. 



Sect. 4. — Taxation of Costs. 

We have seen^ supra, in what cases costs may be 
taxed by the officer of the court, namely, where the sub- 
mission can be made a rule of court, and the arbitrator 
has not awarded a gross sum for costs, but costs gene- 
rally, with or without any express direction as to their 
being taxed. 

Costs will not be taxed until after the submission has 
been made a rule of court 

Formerly, where a verdict had been taken subject to 
a reference, the party in whose &your the award was 
made was not entitled to have his costs taxed until the 
time had expired vrithin which it was open to the 
unsuccessftd party to move to set it aside. {Hobdell v. 
Miller, 2 Scott, N. R. 163.) But now, by Reg. Gen. 
H. T. 1853, r. 170, it is ordered, that "costs may 
be taxed on an award notwithstanding the time for 
setting aside the award has not elapsed." The like 
notice and appointment to tax must be given as in other 
cases (see Reg. Gen. H. T. 1853, r. 59). 

Where the reference is of a cause the rule of Reg. 
Gen. H. T. 1853, r. 62, as to setting off the costs of 
the issues foimd for one party against those of the issues 
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found for the opposite party applies. The fact that at Chap, xm. 

the time of the reference the issue was not made up 

makes no difference. {Daubuz v. Bickman, 1 Scott, 

564.) 

Where a cause is referred at nisi prius and less than TaxaUon on 
, T-ii ri t -I hifirher or lower 

20/. IS awarded, the costs of the cause must be taxed on scale. 

the lower scale, unless there be an express provision 

to the contrary in the submission. The plaintiff's 

attorney should therefore take care that the submission, 

or rule of reference, express that the arbitrator shall 

have power to certify as a judge might. ( Wallen v. 

Smithy 5 M. & W. 159 ; Lund v. Hudson, 1 D. & L. 

236 ; Elleman v. Williams, 2 D. & L. 46 ; Astley v. 

Joy, 9 A. & E. 702.) The taxation on the lower scale, 

however, applies only to the costs in the cause, and not 

to the costs of the reference, to which the rule of court 

has no application. Such costs, therefore, where they 

are not to be treated as costs in the cause, are allowed 

on the ordinary scale, notwithstanding the costs in the 

action referred may be taxed on the reduced scale. 

The master must tax the costs according to the 
language of the award. And the courts will sometimes, 
when there is a difficulty in construing the legal effect 
of an award, direct the master how the costs are to be 
taxed. {^Reynolds v. Harris, 28 L. J., C. P. 26.) 

The same allowance is made for witnesses attending Costs of wit- 
before an arbitrator as upon the trial of a cause at nisi ^•"**' 
prius. (Dax, Pr. 250.) Where a witness is rejected 
before the arbitrator, his costs will not be allowed on 
taxation. (^Galloway v. Keytoorth, 15 C. B. 228.) 

The costs of the attendance of counsel will be allowed Fees to 
where it is proper counsel should attend. It is the 
general practice of the court not to allow tLe costs of 
more than one counsel attending the arbitrator on each 
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Chap. XIII. side, in an ordinary reference (^Hawkins v. Biffbt/, 29 
L. J., C. P. 228) ; but there is no inflexible rule, and 
if the case be of great importance or difficulty, and two 
counsel attend, their fees wUl be allowed. ( Sinclair v. 
Great Eastern Rail. Co., 39 L. J., C. P. 165.) But 
the costs of shorthand-writers' notes for the use of counsel 
will not be allowed, although it may be in a case in 
which a second counsel would be allowed for. ( Croomes 
V. Gore, 1 H. & N. 14 ; 25 L. J., Ex. 267.) 

Arbitrator's As between the parties the arbitrator's charges may 

charges. , _.-. 

be reviewed on taxation. {Barnes t. Hay ward, 1 H. 
& N. 742.) But it is not usual for the master to ques- 
tion the arbitrator's charges, but to pass them without 
inquiry, especially if he be a barrister. {Smith v. 
Troup, 7 C. B. 757.) In taxation there is no different 
scale whether the arbitrator be a queen's counsel or 
junior only ; but in aU cases it is in the discretion of 
the master to allow such remuneration as the difficulty 
and nature of the arbitration may, in his opinion, justify. 
{Sinclair v. Great Eastern Rail, Co., 39 L. J., C. P. 
165.) A lay arbitrator may employ a professional 
person to draw his award. But where a separate 
charge was made for an attorney's costs of preparing 
the award, the arbitrator having charged a sufficient sum 
for the award ; it was held that the master was right in 
disallowing the amount of the attorney's bill in the costs. 
( Galloway v. Keyworth, 23 L. J., C. P. 218 ; 15 C. B. 
228.) 

If the arbitrator award the defendant to pay the 
plaintiff his costs of suit, to be taxed by the proper 
officer before a particular day, it is the defendants 
business to have them taxed before that day ( Candler 
V. Fuller, Willes, 62); and if he do not, the plaintiff 
may proceed to have them taxed ex parte. {Sadler 
V. Robins, 1 Camp. 253.) 
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If a verdict has been taken at nisi prius, and one CHAr. Xin. 
party is entitled to the costs of the cause and also to the 
costs of the reference, such costs should be taxed sepa- 
rately if it is intended to sign judgment for the costs of 
the action. When the arbitrator directs that the costs 
of the cause shall be taxed by the proper oflScer, they 
should be taxed according to the postea. {Allenby v. 
Proudlocky 5 N. & M. 636.) 
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CHAPTER XIV. 

REFEBBING BACK AN AWABD. 

Chap. XIV. Afteb an award is made and published the arbitrator. 



as we have seen {ante, p. 107 )> has no power in himself 
to alter it. Before the C. L. P. Act, 1854, the court 
had power, only with the assent of the parties, to send 
the award back to the arbitrator if he had made any 
mistake in it which might be amended; and it was 
usual to insert a clause in the submission empowering 
the court in the event of either of the parties moving to 
Power to i^ set the award, or any part of it, aside, to remit the 
C^lfp^ct. °^*tt^rs thereby referred to the reconsideration of the 
1864. arbitrator. But now sect. 8, C. L. P. Act, 1854, pro- 

vides, that " In any case, where reference shall be made 
to arbitration as aforesaid, the court or judge shall have 
power at any time, and from time to time, to remit the 
matters referred, or any or either of them, to the recon- 
sideration and redetermination of the said arbitrator, 
upon such terms, as to costs and otherwise, as to the 
said court or judge may seem proper." 
To what refe- This section extends not only to compulsory references 
liSa extends. Provided for in sect. 6, but to all references where, by 

the consent of the parties, the submission may be made 
a rule of court {Be Morris and Morris, 6 E. & B. 383 ; 
25 L. J., Q. B. 261.) Its object was, when any error, 
formal or otherwise, had occurred which would vitiate 
the award, to enable the court to send it back, if they 
thought fit, to the arbitrator to correct such error 
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instead of setting the award wholly aside. {Mills v. Chap. XIV. 

Bowyer^s Society^ 3 K. & J. 66.) And the general 

power to remit back thereby given, is not restrained by 

a clause in the submission^ onlj empowering the court 

to refer back the award in case of a motion being made 

to set it aside. {Re Morris and Morris y supra,) 

An award under the L. C. C. Act, 1845, is within 
the section, and may be referred back. {Dare Valley 
Rail. Co. V. Rhysy 38 L. J., Ch. 417.) 

It has been held that the statutory power of remitting In what cases 
back only applies to such cases as might have been re- be remitted, 
mitted before the act if the submission had contained a 
clause to that effect. {Hodgkinson v. Fernie, 27 L. J., 
C. P. 66 ; 3 C. B., N. S. 189.) So, it has been held, 
that the courts have only power to refer back in such 
cases as they would have power to set aside an award. 
{Hoffff V. Burgessy 27 L. J., Ex. 318 ; 3 H. & N. 293.) 
But this rule has not been always recognized; and it 
appears to have been laid down in a recent case, not- 
withstanding some strong dicta to the contrary in former 
decisions, that if an arbitrator admits he has made 
a mistake on the facts before him, though the mistake 
is not apparent on the face of the award, such admission 
is sufficient to empower the court to refer it back. 
{Flynn v. RobertsoUy 38 L. J., C. P. 240; and see 
Mills V. Bowyer*s Society y 3 K. & J. 66.) But the cir- 
cumstances of the case were very exceptional; for a 
cause having been referred to the master, and it being 
admitted at the reference that something was due to the 
plaintiff, the master certified that nothing was due : it 
was admitted on all hands and the arbitrator stated that 
he had made a mistake, but the defendant objected to 
the award going back; the Court of Common Pleas, 
however, held that it had power to refer the matter 
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Chap. XIV. back — Smithy J., remarking^ ** It appears to me that in 
this case^ thei-e has been, in the legal sense, such mis- 
conduct as enables the court to send the matter back." 
And, again, though the discovery of new evidence 
would probably not induce the court to set aside an 
award, it would be ground for an application to refer 
back the award. Thus, where one party against whom 
an award was made applied to have it sent back, on the 
ground that he had since found a letter in the other 
party's handwriting containing material evidence in his 
favour, and which the arbitrator stated would have 
materially affected his decision, if it had been given in 
evidence before him : the court remitted the case to the 
arbitrator, though the other party swore that the letter 
was a forgery. (^Burnardy. Wainwrighty 19 L. J., Q. 
B. 423.) 

The court will remit back an award to be re-executed 
when joint arbitrators have not all executed it together, 
or when any similar error has occurred involving no 
misconduct in the arbitrators or substantial injustice to 
the parties, it will be sent back to be corrected. {Anninff 
V. Hartley y 27 L. J., Ex. 145.) And where an award 
was defective on the face of it in the mode of awarding 
costs, it was referred back for the sole purpose of coiTCct- 
ing that defect. (^Re Morris and Morris, 6 E. & B. 
683.) Where a cause, in which several pleas were 
pleaded, was referred, and the arbitrator found a general 
verdict for the defendant and directed that the plaintiff 
should pay the costs of the reference, the award was 
sent back to be amended by stating the manner in 
which the several issues were found. {Holland v. Judd, 
3 C. B., N. S. 826; Gore v. Bakery 24 L. J., Q. B. 
94.) When a letter-book, containing copies of letters 
which had been adduced in evidence before an arbitra- 
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tor and marked by him as read, was, at the close of the Chap. XTV. 

case, left in his hands in order that he might, before 

making his award, refer to the copies so adduced, and 

he referred to a copy of a letter contained in the book 

which had not been marked as adduced in evidence, 

the court ordered that the case should be referred back 

in order that the party a^inst whom the letter was 

tents. {Davenport v. Vickery^ 9 W. R. 701.) 

An award may be referred back when an arbitrator 
has omitted to decide upon some matter; but an appli- 
cation upon tins ground must be supported by affidayits 
showing that the matter was brought before the arbi- 
trator. {Ershine v. Wallace, 12 W. R. 134.) 

If an arbitrator has awarded less than 20/. in an 
action of contract, and has, through inadvertence, 
omitted to certify that the cause was fit to be tried 
before a judge of the superior courts, the matter may 
be referred back for amendment at the expense of the 
party who seeks to send it back. ( Cross v. Cross, 13 
C. B., N. S. 253; Caswell v. Groucutty 31 L. J., Ex. 
361 ; and see Harland v. Mayor of Newcastle , 39 L, J., 
Q. B. 67.) 

If an award is good on the face of it, the courts will When an ap- 
not refer it back for alleged mistake in law, attempted ^fer back will 
to be made out on affidavits. {Baguley v. Markwick, 30 ^ wf^^d. 
L. J., C. P. 342.) Where, in a compulsory reference, 
the order contains a discretionary power for the master 
to state a case, the court will not set aside the certifi- 
cate, or remit the case back to the master to state a 
case, when, at the hearing, he has declined to do so. 
{Holloway v. Francis, 9 C. B.^ N. S. 559 ; Gibbon v. 
Parker, 5 L. T., N. S. 584.) An agreement of refer- 
ence in an appeal against a poor-rate contained a clause 

B. N 
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Chap. XTV. 



Within what 
time applica- 
tion to remit 
ahooldbe 
made. 



Award sent 
back to same 
arbitrator. 



enabling the arbitrators^ at the request of either pariy^ 
to state a case to be settled by the umpire for the 
opinion of the court : the arbitrators haying disagreed, 
the umpire made his tmipirage, and subsequently, at the 
request of the appellants, set out the principles of law 
on which he had acted : the court refused to refer back 
the matter to enable the umpire to state the case more 
fullj, as the appellants had had the opportunity of 
getting a case stated, and instead of doing so had taken 
their chance of gettmg the umpirage made in their 
favour. {Be The London Dock Co. v. TJie Parish of 
Shadwelly 32 L. J., Q. B. 30.) 

Though the statute provides that the court may at 
*' any time" refer back the award, the application should 
generally be made within the same time as an applica- 
tion to set it aside {^Doe d. Banks v. Holmes^ 12 Q. B. 
951): for the court will not refer matters back where 
there has been a long delay since the last step was taken 
upon the award, and such delay is not satisfactorily 
explained; because the position of the parties may be 
altered, and they may be unable to produce their wit- 
nesses. {Doe d. Mays v. Cannell, 17 Jur. 347 ; 22 
L. J., Q. B. 321.) 

As a general rule the award will be referred back to 
the same arbitrators when a mere formal error has 
occurred involving no misconduct in the arbitrators or 
substantial injustice to the parties, and there is no reason 
to suppose that they may not be trusted. {Anning v. 
Hartley y 27 L. J., Ex. 145.) And where the reference 
was to several arbitrators, with power to appoint a new 
one in case of the death of any, and one died after the 
award was made, it was remitted to the survivors and to 
a fresh one to be appointed in pursuance of the power 
in the submission. {Lord v. Hawkins ^ 2 H. & N. 55.) 
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But where an arbitrator in taking accounts allowed a Chap, xrv. 

claim sent to him by one party after the last meeting, 

without communicatiDg it to the other side, Bomilly, 

M. B., thought it objectionable to send the award back 

to the same arbitrator, because, notwithstanding the 

perfect honesty and bona fides of an arbitrator, it is 

impossible where an award has been set aside and sent 

back upon such grounds, that there should not be, in 

spite of himself, some disposition to make it appear that 

the objections to the award were useless. {Re Tidswelly 

33 Beav. 217.) 

When matters are referred back, all the original Powers and 
powers of the arbitrator are generally revived. {M^Rae trator^when" 
V. M'Leariy 2 E. & B. 946.) He must hear additional J^^«^ referred 
evidence if the matters remitted require it. Thus, 
where an award was remitted on the ground that the 
arbitrator had not finally disposed of a matter submitted 
to him and with respect to which he had received no 
evidence, and upon the parties attending before him and 
tendering evidence he refused to receive it, the court 
held that he ought to have received it. {Nickalls v^ 
Warren y 6 Q. B. 615.) But if the award is remittee! 
merely for a specific alteration in, or addition to it, in a 
matter upon which no assistance from either party is 
necessary, the arbitrator need not receive fresh evidence 
or give any notice to the parties to attend before him ; 
as where the award is remitted that the arbitrator may 
correct a mistake apparent on the &ce of the award 
{Re Morris and Morris y 6 E. & B. 383); or determine 
the amount of costs to be paid by one of the parties 
{Ex parte Huntley y 22 L. J., Q. B. 277 ; 1 E. & B. 
787) ; or that all the arbitrators may re-execute together, 
they having originally executed the award at difierent 
times and places {Anning v. Hartleyy 27 L. J., Ex. 

n2 
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CHi.p. XIV. 145); or that a mistake in the christiaii name of one 
of the parties may be corrected. {Howett v. Clements^ 
7 M. & G. 1044.) And^ in the latter case^ it is suffi- 
cient if the arbitrator merely certifies that the award 
ought to be amended in the name without actually 
amending it. {Davits v. Pratt, 25 L. J., C. P. 71.) 
Where an arbitrator not having decided an issue on an 
accoimt stated; the court directed the award to be sent 
back to him to be corrected in this particular : it was 
held; that he was not bound to rehear eyidence. {Bird 
V. Penrice, 6 M. & W. 754.) 

When a matter is remitted back to an arbitrator, 
who has made an award, for re-consideration, that 
award is avoided altogether. {Dare Valley Bail. Co. v. 
Bhysy 38 L. J., Ch. 417.) But if an award, good as 
to three points and bad as to the fourth, is sent back as 
to that alone, the arbitrator is functus officio as to the 
three, and cannot alter his judgment as to them. 
{Johnson v. Latham, 20 L. J., Q. B. 238, per Erie, J.) 

Where the submission gives the arbitrator power over 
costs, the court on sending the award back to him may 
direct that the costs of the rule shall be in his discretion. 
{Pearson v. Overell, 12 W. R. 709.) 

The amended award need not recite the rule or order 
referring the matter back, and if it misrecite it, it is 
immaterial. {Baker v. Hunter, 16 M, & W. 672.) 
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CHAPTER XV. 

EFFECT OP AN AWARD. 

A VALID award or arbitrator's certificate is binding on Chap. XV. 



the parties and privies^ and is a conclusive and final An award a 
judgment on the matters submitted, both at law and in ^^|j^^"^^ 
equity — debarring the parties both from appeal and 
from again litigating the same subjeclr-matter. {Dud^ 
geon v. Thomson^ 1 Macq. 714; Williams v. Mouls- 
dale, 7 M. & W. 134; Price v. Price, 9 Dow. 334.) 
But where a plaintiff had filed a bill in chancery against 
a defendant for infiinging his patent, and for an in- 
junction; and the matter was referred to an arbitrator 
who decided by inference, but by inference only, that 
the plaintiff was the true and first inventor, and there- 
fore the letters-patent were not void; — ^this might be 
collected fi'om the award, but was not so stated directly 
or positively; — it was held in an action afterwards 
by the same plaintiff against the same defendant, that 
the defendant was not estopped by that award from de- 
nying timt Ihe plaintiff was the tme and first inventor, 
and therefore the patent was void; an award in that 
form being no estoppel. {Newall v. Elliot, 1 H. & C. 
797.) 

An arbitrator's decision upon a question of fact is 
conclusive; and where the claims of the plaintiff in an 
action were referred, it was held that the arbitrator's 
decision that a certain claim made by the defendant was 
within the submission was conclusive. {Faviell v. East- 
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award on 
rights o£ 
Btrangers. 



Effect of 
award on 
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difference not 
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arbitrator. 



ern Counties Rail. Co., 2 Ex. 344 ; 17 L. J., Ex. 297.) 
But an arbitrator's decision as to the extent or limit of 
his authority is not in all cases conclusive, {lb. ; Toby 
V. Lovibondy 5 C. B'. 770.) 

Ordinarily the rights of a stranger will not be affected 
by an award. ( Thompson v. Noely 1 Atk. 60.) But 
in a case in equity, where A., having a claim on pro- 
perty which he knew was the subject of a reference 
between C. and D., suffered the award to be made 
without bringing forward his claim, Shadwell, V. C, 
held that he was bound by the award. {Govett v. 
Richmondy 7 Sim. 1.) So, if the trustees of a bankrupt 
attend meetings under a reference to which the bank- 
rupt was a party, and make no objections to the pro- 
ceedings, they will be considered as adopting them and 
boimd by the decision. {Dod v. Herringy 1 Buss. & 
M. 153.) And in an old case, where an award was 
made in an adverse suit between A. and B. and con- 
firmed by the court, A. being then a bankrupt, but not 
being known to be so, a commission was afterwards 
taken out, and the award was held to bind the assies 
under the commission. ( Whitacre v. Pawliny 2 Vem. 
229.) 

An award is conclusive as to all such matters in 
difference between the parties as {ure within the scope 
of the reference, notwithstanding they were not brought 
before the attention of the arbitrator; for if one of the 
parties has neglected to bring before the arbitrator any 
matter when he might have done so, he cannot after- 
wards maintain an action on such matter, or take ad- 
vantage of it in answer to a motion for attachment. 
Thus, where the reference was of " aU actions and 
causes of actions between the parties," and after the 
award made the party thereby ordered to pay a sum of 
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money wished to deduct &om it a sum due to him from Chap. XV. 
the opposite party^ and which had not been under the 
consideration of the arbitrators: the court held that he 
could not do so, for the rule of* reference was large 
enough to include that transaction^ and it should have 
been discussed before the arbitrators. {Smith y. John- 
son, 15 East, 213; Dunn v. Murray, 9 B. & C. 780; 
DiccLs V. Jay, 6 Bing. 519.) But a reference of " all 
matters in difference^' does not preclude one of the 
parties from afterwards suing for a cause of action sub- 
sisting at the time of reference, but not then a matter 
in difference. {Ravee v. Farmer, 4 T. R. 146 ; Thorpe 
V. Cooper, 5 Bing. 129.) And nothing but the ques- 
tions actually referred are concluded by an award. 
{Oxenham y. Lemon, 2 D. & R. 461.) 

Where all matters in difference are referred to an AwaMof 
arbitrator, an award directing the execution of mutual ^^ '^ 
general releases closes aU accounts between the parties 
up to the time of the submission. {Triminyham y. 
Triminyham, 4 N. & M. 786.) But where the 
generality of the words of a release, executed according 
to the directions of an award, might extend to a matter 
the parties did not intend the arbitrators to adjudicate 
upon, and upon which they did not adjudicate, the 
generaUty of the words will be restrained by the in- 
tention of the parties. {Upton v. Upton, 1 Dow. 
400.) 

Except the reference be imder a statute giying an Award will 
award the effect of a conveyance, an award that one per- land, 
son shall convey land, or any interest in land, will not 
itself operate as a conveyance (Bolle, Ab. " Arb." A. 3 ; 
Marks V. Marriot, 1 Ld. Baym. 114 ; Henry v. Kirwan, 
9 Ir. C. L. Bep., N. S. 459), or as a partition of lands 
between tenants in common {Johnson v. Wilson, Willes, 
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248 )9 but the arbitrator must direct the execution of 
conveyances. 

The property in a chattel cannot be transferred by 
the mere force of an award. (^Hunter v. Ricef 15 East^ 
100 ; Thorpe v. £yr€, 1 A. & E. 926.) 

But an award may ascertain the right to any species 
of property, so as to give the party in whose &vour it 
is made, a possessory remedy for the recovery of it; 
for if two persons submit to arbitration a dispute re- 
specting the right to certain land, or other property, 
when the arbitrator ascertains to whom the property 
belongs, the parties are concluded by the award. {Do€ 
d. Morris v. Rosser^ 3 East, 15.) 

An award that one person shall pay to another a sum 
of money will create a debt from the one party to the 
other ; the payment of which may be enforced by action 
or attachment. And a sum of money due upon an 
award is proveable in bankruptcy and is a good petition- 
ing creditor's debt {Dawe v. Holdsworth, Peake, 64 ; 
Ex parte Lingoody 1 Atk. 240), unless the award be bad 
upon the face of it, or the submission be void. (^Antram 
V. Chace, 15 East, 209 ; Dutton v. Morrison, 17 Ves. 
193; Lee's Bankruptcy, 55.) And the sum awarded 
wiU carry interest from the day appointed for payment, 
whichTterest may be recovered by action, but^t by 
attachment, or by including it in a judgment entered 
upon verdict in pursuance of an award. 
An award as Where an action is brought for the same cause of 
action for same action upon which an award has been made between 
matter. ^y^^ parties, the award is a good plea to the action. In 

order to give it in evidence as a defence the award must 
be pleaded specially. Where, during the progress of a 
cause, an award has been made in pursuance of a re- 
ference of the cause ; but notwithstanding the cause is 
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carried down to trials the award should be pleaded as a Chap. XV. 
plea to the fiirther continuance of the action. (Watson 
on Awards, 257.) 

Wherever accord and satisfaction would be a good 
defence an award may be pleaded. If A. have the 
custody of the cattle of B., and the cattle commit a 
trespass on the land of C, and A. and C. submit this 
trespass to arbitration, and an award is made; the 
award is a good plea to an action for the same trespass 
brought by C. against B. (Rolle, Ab. " Arb." B. 1.) 
And in an action brought against A., a plea by him of 
an award, for the same cause, between the plaintiff on 
the one side and A. and another jointly on the other 
side is a good plea. ( Thomlinson v. Arriskin, Comyn, 
328.) So an award made between one of several tres- 
passers and the plaintiff, and performance, wiU bar 
an action against the others, for this is satis&ction* 
(RoUe, Ab. "Release," G. 2; Pey toe's CasCy 9 Rep. 78.) 

It has been decided that whenever the award gives a 
new duty in lieu of the former, or awards any collateral 
matter in satis&ction of the debt or grievance, it is not 
necessary in pleading the award to aver performance. 
{Gascoyne v. Edwards ^ 1 Y. & J. 19 ; Allen v. Harris ^ 
1 Ld. Raym. 122 ; Freeman v. Bernard, 1 Salk. 69 ; 
JPurslow V. Baily, 2 Ld. Raym. 1039.) But, where the 
award merely ascertains the amount of the debt, to an 
action for debt, an award is not a good plea without an 
allegation of performance. Thus, where to an action 
of assumpsit for 150/. for tolls, it was pleaded that dif- 
ferences respecting that claim had arisen between the 
plaintiff and defendant, and they had mutually agreed 
to refer the said matter to the award of an arbitrator, 
who made his award of and concerning the matter sub- 
mitted to him, and thereby awarded that the defendant 
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Chap. XV. should pay to the plaintiff 13/. ; this plea on demurrer 
was held bad without an averment of payment of the 
sum awarded. Lyndhurst, C. B., in delivering the judg- 
ment of the court, said : " The matter for the considera- 
tion of the arbitrator was whether there was any and 
what debt; the award only ascertains that there is a 
debt, specifies the amount, and directs payment, but the 
money untfl paid is due in respect of the original debt, 
t . e. for tolls ; its character remains the same, nothing 
is done to vary its nature or destroy its original cha- 
racter;" and added that as the money payable under 
the award was nothing but the original debt so ascer- 
tained in amount, the plea was bad. {Allen v. Milner, 
2 C. & J. 47.) It seems therefore that if the demand 
is for debt, and the award extinguish the right to 
have payment in money, plea of the award without 
alleging performance wiU be good. 

A plea except as to a certain sum, that an arbitrator 

had awarded that sum as the sum due in respect of the 

causes of action was held good. ( Commings v. Heard, 

L. R., 4 Q. B. 669.) 

An award as Where there is an award under an agreement to 

bi&ineqdtT. i*^^^!^ & suit to arbitration after bUl filed, the award 

may be pleaded. {Sed vide Wood v. Rowe, 2 Bligh, 
595.) But where all the parties to a suit were not 
parties to the award, and part of the prayer of the 
bUl was for the execution of the trusts of a deed, 
under which some of the parties were interested who 
were not parties to the award: the plea of award was 
allowed to stand for an answer with liberty to except. 
{Dryden v. Robinson^ 2 S. & S. 629.) To a bill to set 
aside an award, and open the account, the award may 
be pleaded (JPusey v. Deshouvriey 3 P. Wms. 315 ; 
Lingood v. Eadey 2 Atk. 515) ; and such a plea is good 
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to a bill seeking to disturb the matter adjudicated upon Chap. XV. 
by an arbitration. (Tittenson v. Peat, 3 Atk. 529.) 
But if £raud and partiality are charged against the arbi- 
trators^ those charges must not only be denied by 
way of averment in the plea, but the plea must be 
supported by an answer, showing the arbitrator to have 
been incorrupt and impartial; and any other matter 
stated in the biU as a ground for impeaching the award 
must be denied in the same manner. (Mitford's PI. 
304.) And it is now settled, that were a bill is filed to 
have an award set aside, on the ground of extrinsic cir- 
cumstances, the award cannot alone be pleaded in bar 
of that prayer without specifically denying the charge 
of those circumstances, either in the plea or in a distinct 
answer. ( Gartside v. Gartside, 3 Anst. 735 ; Butcher 
y. CoUy cited 1 Anst. 99; South Sea Co. y. Bumsteady 
2 Eq. Ca. Ab. 80.) 

A valid award, like the judgment of a competent An awaid as 
court of judicature, is conclusive evidence as between ®^ ^^ 
the parties to it upon all the matters included in it. 
{Syhray v. WhiU, 1 M. & W. 435; Whitehead v. 
Tatter sail, 1 A. & E. 491.) But it has no force as 
against strangers, for, unlike a verdict or judgment, it 
cannot be received as evidence in the nature of reputa- 
tion. {JSvans V. Bees, 10 A. & E. 151; Wenmanv, 
Mackenzie^ 5 E. & B. 447; 25 L. J., Q. B. 44.) On 
an indictment for not repairing a road, which it was 
alleged the defendant was bound to repair ratione 
tenures ; an award made in pursuance of a submission 
by a former tenant, whereby it was awarded that the 
occupier of that fitrm and not the parish was bound to 
repair the road, was refused in evidence, since the land- 
lord was no party to the submission, and it could not be 
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Chap. XV. received as evidence of reputation^ for it was post litem 
motam. {JR. v. Cotton, 3 Camp. 444; 1 Phillips on 
Evidence, 186, 195.) 

An award is not evidence of an account stated 
between the parties to the submission {Bates v. Town" 
ley, 2 Exch. 152); unless perhaps in the single event 
of there being no regular agreement to refer, and con- 
sequently no award capable of being enforced in law. 
In such a case, as the arbitrator is not a judge, he might 
possibly be deemed the agent of the parties for the pur- 
pose of settling their accounts. (2 Taylor on Evidence, 
1503; Keen v. Batshore, 1 Esp. 194.) 

It has been held that an award is not admissible in 
evidence to establish the truth of the &cts on which it 
is rendered, against a party to be affected by the proof 
of it in a criminal case. {R. v. Fontaine MoreaUy 11 
Q. B. 1028.) 
Ferfonnanoe Questions rarely arise as to what is and what is not a 

sufficient performance of an award, or what is a breach 
of performance of the particular award. Each party is 
boimd to comply substantially with the directions of the 
award so &r as regards himself, and a party seeking a 
remedy for non- performance must show that he has 
performed or tendered performance of all conditions 
precedent and concurrent acts on his part to be per- 
formed. Upon an award for the payment of money at 
a particular time and place, the party who is to pay 
ought to come and tender the money accordingly, even 
if the other party is not there to receive it. {Doyley v. 
Burton, 1 Ld. Baym. 533.) If no time and place be 
mentioned, money awarded to be paid is payable on 
request. If the award be good in part and bad in part, 
it is sufficient to perform that part which is good. So 
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in all cases a substantial compliance with the award is Chap. XV. 
sufficient. {Hanson y. Boothmcm, 13 East, 22 ; Dod- 
dington v. Bailwardy 7 Dow. 640; SharpeY, Hancock, 
7 M. & G. 354.) The rule of performance cy pres is 
applicable to awards as well as to agreements. 
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MAKING THE SUBMISSION A EULE OP COURT. 



Sect. 1. — A Rule of a Court of Lato, 

Chap. XVL A PRACTICE arose, first in the time of Charles II., of 
making the submission a rule of court, so as to render 
any misconduct imder the submission, or any refusal to 
act on the award, a contempt of that court, and so give 
that court jurisdiction over the avrard and the parties to 
the submission; and this practice gave rise to the 
various enactments under which a court of law now has 
extensive powers over the reference. These powers, 
however, must be exercised by the court in a summary 
way; and the statutes neither take away any defence 
given by common law, nor enable a defendant in an 
action to set up any defence which he could not have 
so set up before. (39 L. J., Ex. 136.) And the sum- 
mary powers of the court, whether to enforce or set 
aside an award, cannot be invoked until the submission 
is made a rule of court, except in the case of an award 
made in a compulsory reference under the C. L. P. Act, 
1854, which the court has power to deal with by virtue 
of the statute, though the judge's order be not made a 
rule of court. (Bennett v. Watson^ 29 L. J., Ex. 357.) 
We have previously noticed what submissions may be 
made rules of court (ante, pp. 21, 31, 37); and it may 
be sufficient to mention here that almost all submissions 
in writing may now be so made (C. L. P. Act, 1854, 
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s. 17); and that when a submission is by judge's Chap. XVX 
order or order of nisi priusy the courts have power to 
make such submission a rule of court by virtue of the 
inherent jurisdiction they possess over judicial proceed- 
ings before them. 

The submission may be made a rule of court at any When to be 
time either before or after the award is made; and by ™ * * ®* 
either party. {Pownall v. King, 6 Ves. 10; Fether-- 
stone V. Cooper y 9 Ves. 67; Ross v. Rossy 16 L. J., Q. 
B. 138.) 

It may be made a rule as well in vacation as in term 
time. {In re Taylor, 5 B. & A. 217.) The rule, if 
delivered out in vacation, must be dated on the day of 
the month and week on which it is delivered out, but 
should be entitled as of the term immediately preceding 
the vacation. (Reg. Gen. H. T., 1 Vict. c. 3.) 

A submission is made a rule of court by motion. By motion 
This is a motion of course, only requiring counsel's <>^«>^^ 
signature, and is absolute in the first instance. No 
notice need be given to the other side. 

On making the submission a rule of court (unless Affidayit of 
where it is by judge's order or order of nisi prius)y an ^^^ 
affidavit must be produced of its execution. Though 
formerly, it is not now generally necessary that the exe- 
cution should be verified by an affidavit of the attesting 
witness. {Newton v. Hetheringtony 19 C. B., N. S. 
342.) If the submission is signed by an agent, his 
authority must be shown. Therefore, on a reference 
between two individuals (not being partners in trade), 
and a third party, where the agreement is signed by 
one of them, thus, " A. for self, and B." — on making 
the submiadoii a rule of court it must be shown by 
affidavit that A. had the authority of B. to sign for him. 
{In re Aldington, 15 C. B., N. S. 375.) 
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Chap. XVI. If the time for making the award has been enlarged^ 
Enlargements ^^^ ^^ award has been made within such enlarged 
part of rule; time, it is necessary to make the enlargement, or all 

the enlargements if more than one, verified bj affidavit, 
a rule of coiurt before moving to enforce the award; 
though it seems this is not necessary before moving to 
set it aside. {Re Welsh^ 1 Dow. N. S. 331 ; Gripe v. 
Wilkicy 20 W. R. 112.) In a reference by judge's 
order, and the arbitrator after twice enlarging the time 
had made his award, the Court of Queen's Bench held 
that the order of reference might be made a rule without 
an affidavit verifying the dates of such enlargements.. 
{Roberts v. Evans^ 34 L. J., Q. B. 73 ; 6 B. & S. 1.) 
Where there was cause to believe that an arbitrator 
had failed to enlarge the time for making his award 
within the time provided by the order of reference, and 
he had refused to give any information as to whether the 
enlargement had been duly made or not, the court 
ordered the arbitrator to attend before the master to be 
examined upon the matter. {Roberts v. Evans, 34 
L. J., Q. B. 7.) 
appointment In the case of an imipirage, the appointment of 

of ampire aiao. ^jj^pjj^ should be made part of the rule. {In re Smith 

and Reeves, 5 Dow. 513.) The submission, the en- 
largements, and the appointment of umpire, are made 
a rule of court by one motion. {Ib>) 
Copy of sub- When the submission or one part of it is in the pos- 

mwaon made geggion of the party wishing to make it a rule of court, 

of course the original must be made a rule of court : 
when the submission is lost, or accidentally destroyed 
{Robinson v. Davis, I Stra. 526 ; Parker v. Bach, 
17 C. B. 512), or when the arbitrator refuses to give it 
up without payment of an exorbitant fee ( Thomas v. 
Philby, 2 Dow. 145), the court wiU allow a verified 
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copy to be made a rule of court. If- the submission be Chap. XVI. 
in the possession of the opposite party, the court will 
grant a rule caUing on him to produce it, in order that 
it may be made a rule of court. (Zrf. Boston v. Me- 
shamy 8 Dow. 867.) If a submission be by two parts of 
a deed, one in the hands of each party, and the enlarge- 
ment of time be endorsed only on the part in the hands 
of the opposite party, the court will compel that party 
to produce it in order that it may be made a rule of 
court. {In re Smith v. Blake^ 8 Dow. 130.) As the 
submission belongs to both parties, when the one in 
whose possession it is refuses to produce it, the other 
should take out a summons, returnable at chambers, 
calling on him to show cause why the original submis- 
sion should not be filed, with a view to its being made 
a rule of court ; or if not, why a verified copy should not 
be filed for that purpose. {Bligh v. Cottall^ 3 N. R. 
117.) 

When a cause is referred the costs of making the Costs. 
submission a rule of court are generally costs in the 
cause. 



Sect. 2. — A Rule of Chancery. 
The application to make the submission a rule of How snbmls- 

./» •• •■! i» •••"L j.i_ sion made a 

a court oi eqmty is by motion: whicn must be on mie. 
notice, unless the submission provide that either party 
may make it an order of the court without notice to the 
other party ; and the execution of the submission must 
be proved, unless the application is consented to. The 
order will not be passed until the submission has been 
filed in the report office, and a note thereof made on the 
order by the clerk of reports. (2 DanieU's Ch. Pr. 
1839, 4th edit.) 

R. O 
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Chap. XVJ. When a party seeks to enforce an award in eqaityy it 
When nece»- as well as the submission^ is sometimes made an order 
^^award a^ ^^ court It seems that when a reference is made bj an 
^^ order of the Court of Chancery, in a cause in that court, 

it is not necessary to make the award a rule of that 
court, before an order can be made founded on the 
arbitrators' directions. ( Ormond y. Kynnersleyy 2 S. 
& S. 15; Wood V. Taunton, 11 Beav. 449.) But 
an award under 9 & 10 WUL 3, c. 15, according to the 
usual practice, must be made an order of court before 
proceedings can be taken to enforce it. This is done 
on motion with notice the same as in the case of a sub- 
mission; and the award must be filed in the report 
office before the order is passed ; and proceedings may 
then be taken upon it. (DanieU's Ch. Pr. 1842, 4th 
edit.) 
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SETTma ASIDE AN AWAED. 



Sect. 1. — Grounds for setting aside an Award, 

The courts have only jurisdiction to set aside an award Chap. XYII, 
on motion, when the submission can be made a rule of jurisdiction 
court, or when the reference is compulsory under the <>^*^« <»"*»• 
C. L. P. Act, 1854. 

The courts of Westminster have no authority to set 
aside an award made in an action depending in the 
Common Pleas at Lancaster, and referred by order of 
nisi prius, (^Plumley y. Isherwood^ 12 M. & W. 190.) 
But in this case application may be made to any judge 
at chambers, aU the judges being appointed judges of 
that court (4 & 6 WiU. 4, c. 62, s. 24; Byrne v. 
Fitzhughy 5 Tyrw. 221.) In no other case has a judge 
at chambers power to set aside an award, but the appli- 
cation must be made in open court. 

It may be necessary to premise at the outset, that in 
eases where a coml of law has jurisdiction to set aside 
an award, if the application be made in due time, every 
ground of relief in equity against an award, is equally 
open in a court of law (/Z. v. Wheeler y 3 Burr. 1258): 
that in considering an award upon an application to set 
it aside, the court will make no distinction between 
legal and lay arbitrators, or treat the awards made by 
the one, in any manner differentiiy from those made by 
the other {Jupp y. Grayson, 1 Cr. M. & B. 523; 

o2 
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Chap. XVH. Huntig v. Railing y 8 Dow. 879): that an award made 
in a matter referred under the compulsory clauses of 
the C. L. P. Act, 1854, can only be set aside upon the 
same grounds as an award upon a reference by consent. 
{Hogg V. Burgess^ 27 L. J., Ex. 318; Holloway v. 
Francis, 9 C. B., N. S. 559.) 

The grounds upon which an award will be set aside 
may be conveniently considered under six heads. 

1. Where the award is invalid, as not being certain, 
or final, or not embracing all matters submitted to the 
arbitrator. It has already been stated what awards are 
good and what bad, and it is sufficient here to say, that 
if an award be clearly bad, for matters apparent on the 
iace of the award, or for matters extrinsic, as for not 
being certain, or final, or for an excess of authority in 
the arbitrator, or for the cause that all matters sub- 
mitted have not been determined by the arbitrator, the 
court wUl set the award aside, in the whole, or in part, 
according to the circumstances of the case; but if the 
question whether the award be good or not be doubtful, 
the court wiU neither grant an attachment nor set aside 
the award, but leave the parties to discuss the question 
of the sufficiency of the award in an action, because, if 
set aside on motion, there is an end of it altogether, 
whereas if an action be brought, the question of its 
validity may be in general more formally raised, and 
taken to a court of error. 

2. Mistake of the arbitrator. In considering this 
branch of the subject it is necessary to recognize the 
distinction between a mistake as to jmisdiction, and a 
mistake on the merits within the jurisdiction. Where 
an award is good on the face of it, but the arbitrator 
has made a mistake either of law or fact, if that mistake 
has been as to a matter within the arbitrator's authority. 



2. Mistake in 
law or fact. 



n 
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then, inasmucli as there is no court of appeal firom the Chap. XVIL 

arbitrator, the mistake cannot be remedied; nor can the 

court, even in the exercise of its equitable jurisdiction, 

set aside the award unless it can be shown that there 

was misconduct or some other equitable ground for 

interference. But if the mistake has been as to the 

extent and nature of the arbitrator's authority leading 

him to exceed it, then, inasmuch as an excess of authority 

by mistake, is just as much an excess as if it had been 

in consequence of a wiltiil disregard of the limits of the 

authority, the award may be impeached as being made 

without jurisdiction. {Buccleuch v. Metropolitan Board 

of Worksy 39 L. J., Ex. 137, per Blackburn, J., Jones 

V. Corryy 5 Bing. N. C. 187.) 

As to a mistake on matters within the arbitrator's 
jurisdiction, it may be laid down as a general rule, that 
the court will not set aside an award on the ground 
of mistake by the arbitrator on a question of law or of 
fiict, unless the mistake appear upon the face of the 
award, or in some writing contemporaneous with, and 
intended to form part of it {Kent v. Elstob^ 3 East^ 
18; Sharman v. Belly 5 M. & S. 504; Williams v. 
Jonesy 5 M. & B. 3; Payne v. Masseyy 9 Moore, 666.) 
Thus, where the amount due on a London apothecary's 
bill was referred, the court refused to allow the award 
to be impeached by affidavits showing that the arbi- 
trator had included in the amount awarded certain 
illegal charges, as the objection did not appear on the 
face of the award. {Gensham v. Germainy 11 Moore, 
1.) And the court refiised to set aside an award where 
the arbitrator had allowed transactions apparently illegal, 
as premiums for an insurance to a hostile port, the 
legality of the ground of insurance being for the con- 
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Chap. XYII. sideration of the arbitrator. ( Wohlenberg v. Loffeman, 
6 Taunt. 251.) 

It cannot be alleged as ground for setting aside an 
award that it is contrary to the evidence. {Re Brad- 
skaw's Arbitration, 12 Q. B. 562.) 

As an arbitrator is a judge yoluntarily chosen by the 
parties to decide between thern^ they cannot object to 
his decision, whether in the form of an award or certifi- 
cate {Price V. Price, 9 Dow. 334)^ that it is unreason- 
able^ or a judgment against law {BaguUy y. Marktoick, 
30 L. J., C. P. 342; 10 C. B., N. S. 61; Fuller v. 
Fenwicky 3 C. B. 705; Faviell t. Eastern Counties 
Rail, Co., 2 Ex. 344), or an erroneous judgment on the 
facts. {Morgan v. Mather, 2 Ves. 15.) The result of 
the cases is thus summarized by Williams, J., in Hodg^ 
kinson v. Fernie (3 C. B., N. S. 189), « The law has 
for many years been settled, and remains so to this day, 
that, where a cause or matters in difference are referred 
to an arbitrator, whether a lawyer or a layman, he ia 
constituted the sole and final judge of all questions both 
of law and fiu^t. Many cases have fiilly established 
that position, where awards have been attempted to be 
set aside on the ground of the admission of an incom- 
petent witness, or the rejection of a competent one. 
The court has invariably met those applications by 
saying, * You have constituted your own tribunal, you 
are bound by its decision.' The only exceptions to that 
rule, are, cases where the award is the result of corruption 
or firaud, and the one other, which, though it is to be 
regretted, is now I think firmly established, namely, 
where the question of law necessarily arises on the &ce 
of the award or upon some paper accompanying and 
forming part of the award. Though the propriety of 
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this latter may yery well be doubted, I think it may be Chap. XVTL 
considered as established." 

If an arbitrator is silent in his award as to his law, 
the court cannot interfere though he be wrong. {Bout- 
tiller V. Thicky 1 D. & B. 366.) Where he professes 
to decide according to law, but does not do so, if the 
mistake appear on the face of the award, or is disclosed 
by some contemporaneous writing, the court will set 
it aside. {Hogge v. Burgess y 3 H. & N. 293; per 
Watson, B.) But if the award be good on the &ce of 
it, the court will not admit an affidavit or after-written 
letter of the arbitrator to show that the arbitrator was 
mistaken in fact or law {Holgate v. Killick, 7 H. & N. 
418; Brown t. Nelson^ 13 M. & W. 397); nor eyen 
a contemporaneously written letter, unless such letter 
substantially forms part of the award, and was intended 
so to do. Thus, where an award was accompanied by 
a letter from the arbitrator to one of the parties only, 
stating that he had not made any award as to the costs 
because he considered he had no power to do so, the 
award being good on the face of it, the court reftised to 
look at the letter, as it did not form part of the award. 
{Leggo v. Voungy 16 C. B. 626.) 

Where a gross mistake is made by an arbitrator, 
though not apparent on the face of the award, the court 
wiU sometimes set aside the award as for misconduct of 
the arbitrator; as where A. claiming two sums to be 
due to him from B., the contention before the arbitrator 
is merely whether A. is entitled to both or only one of 
those sums, and the arbitrator, meaning to give A. both 
sums, instead of adding them together, deducts the 
smaller from the larger, and instead of directing the 
payment to be made by B. to A., awards that the pay- 
ment shall be made by A. to B. {In re Hall and 
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Hindsy 2 M. & G. 847 ; Ashton t. Pointer ^ 2 Dow. 
651 ; and see Flynn y. Robertson^ 38 L. J.^ C. P. 

240.) 

The decisioDB on the power of the court to set aside 
an award for a mistake bj the arbitrator are now of less 
importance than formerly, for the court having power in 
all cases to remit the award to the arbitrator for his re- 
considerationy it is conceived that no award wiU now be 
set aside for any defect which the arbitrator could cure, 
but that in all such cases it will be remitted to him. 

3. Irregularity in the proceedings, such as want of 
notice of the meetings, or improper conduct of the 
arbitrator in receiving evidence. These points have 
been already fully considered {ante^ Chap. X.). 

4. Corruption or misbehaviour of the arbitrator, or a 
secret interest in the matters referred (anfe. Chap. IX.). 
It is seldom at the present day that any actual corrup- 
tion or j&Bud is to be found in the conduct of arbitrators, 
but there may be ample misconduct in a legal sense 
when there is no moral culpability, (/n re Hall and 
Hindsy 2 M. & G. 847.) 

5. An award will be set aside when it appears that 
one party has obtained the decision in his favour by 
fraud or concealment of material circumstances, such as 
would, if disclosed to the arbitrator, have altered his 
judgment. (^South Sea Company v. Bumstead, 2 £q. 
Ca. Ab. 80 ; Medcalfe v. /rw, 1 Atk. 63.) But an 
award wiU not be set aside, or referred back to the 
arbitrator, on the ground of the discovery of fresh evi- 
dence since the award, unless it be stated that it is 
evidence which reasonable diligence could not have ob- 
tained before the arbitrator made his award. (^Eardley 
V. Otleyy 2 Chit. 42 ; Reynolds v. Askew y 5 Dow. 682.) 
The court refused to set aside an award where it ap- 
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peared ttat the arbitrator having power to examine the Chap. XVIL 
parties, had examined one of the parties who it was 
afterwards discovered had been transported, and had 
returned from transportation before the expiration of 
his ierm (and then incompetent as a witness), it appear- 
ing from the arbitrator's statement that he had excluded 
from his judgment the testimony of both parties as un- 
worthy of credit. (^ Smith v. Sainsbury^ 9 Bing. 31.) 
In Pilmore v. Hood (8 Dow. 21) the court refused to 
set aside an award on the ground that the arbitrator had 
been misled by the evidence of a witness, who might 
have been cross-examined and was not. It is^o ground 
for settin&t aside an award that the unsuccessful party 
suffered asurprise, as an arbitratar would have power to 
postpone the proceedings upon any reasonable applica* 
tion for that purpose. {Solomon v. Solomon, 28 L. J., 
Ex. 129.) 

The court will not set aside an award although the Fraud and 
affidavit in support of the application disclose strong P®*^"^* 
imputations upon the testimony of a material witness 
who was examined before the arbitrator. (^Scales v. 
JEeist London Waterworks Co,, 1 Hodg. 91.) Nor 
will the court set aside an award on the ground that the 
order of reference has been fraudulently obtained; the 
application ought to be to set aside the order of refer- 
ence, and should be made within due time after the 
order was obtained. {Sackett v. Owen, 2 Chit. 39.) 

6. K an award be void, the court will not on that 6. When roid 
ground set it aside, if nothing can be done upon it with- aside, 
out suit or application to the court ; but if the party can 
enforce it without applying to the court to enable him 
to do so, as, for instance, if the award order a verdict to 
be entered, the court will set it aside, though the sub- 
mission has been revoked, since otherwise the party 
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Chap. XVII. might proceed to judgment and execution upon it. 
{Doe d. Turnbull v. Brown, 5 B. & C. 384.) 



Sect. 2. — Time limited for Moving to set aside an 

Award. 

9 & 10 wai. 3, It is enacted by 9 & 10 Will. 3, c. 15, s. 2, " That 

any arbitration or umpirage procured by corruption or 
undue means [or bad from any other cause whatever, 
{Zachary v. Shepherd^ 2 T. R. 781)] shall be judged 
and esteemed void and of none effect, and accordingly 
be set aside by any court of law or equity, so as com- 
plaint of such corruption or undue practice be made in 
the court where the rule is made for submission to such 
arbitration or umpirage, before the last day of the next 
term after such arbitration or umpirage made and pub- 
lished to the parties." 
Snbmissioiui A submission must be in writing and contain an 

Btatate. express agreement enabling the parties to make it a 

rule of court to bring the award within this act. ( Smith 
V. Whitmorey 33 L. J., Ch. 218.) It does not extend 
to awards where the reference has been by order of nisi 
prius {Synge v. Jervoise, 8 East, 466 ; Lucas v. Wilson, 
2 Burr. 701); nor to other cases where an action is 
pending in one of the superior courts and the reference 
has been by rule of court. {Rogers v. Dallimore, 6 
Taunt. 111.) In such cases the statutable limitation of 
time does not necessarily apply. But where a cause is 
referred by agreement out of court, with a provision 
enabling the parties to make the submission a rule of 
court, it is a reference within the statute. {Rushworth 
V. Barron y 3 Dow. 317.) So where a cause is referred 
by judge's order with power to make it a rule of another 
court. 
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If the award be made in vacation, an application Chap. XYII. 
within this act to set it aside must be made before the Time allowed 
last day of the next term ; but if the award be made in S^nJjf^* 
term, the parties have until the last day of the following 
term to make the application. {In re Burt, 5 B. & C. 
668 ; Allenby v. Proudlock, 4 Dow. 54.) The limita- 
tion as to time being express, an application cannot be 
made afterwards, not even on the last day of term 
(Freame v. Pinneger^ 1 Cowp. 23) : and an application 
on the last day but one of the term, for leave to move on 
the last day of the term to set aside an award, on the 
ground that the affidavits on which the motion was to 
be founded had not arrived from the country, was re- 
fused. {In re Evans, 4 M. & G. 767 ; Ross v. Ross, 
16 L. J., Q. B. 138 ; but see Re Midland Rail. Co. and 
Hemmingy 4 D. & L. 788.) And where a rule under 
the statute to set aside an award was obtained in due 
time, Littledale, J., refused to allow it to be amended 
by drawing it up on reading an additional affidavit made 
on the last day of the term next afler the award. 
{Holloway v. Monk, 8 Dow. 138.) 

In one instance, in equity, a motion was allowed to 
be made for setting aside an award after the expiration 
of the statutable limit {Harvey v. Shelton, 7 Beav. 455), 
but the authority of that case seems doubtful ; and in a 
recent case, the Court of Common Pleas decided, that 
after the lapse of two terms from the maMng of the 
award, a motion to set it aside cannot be made even by 
consent of the parties. {In re North British Rail. Co., 
35 L. J., C. P. 262; L. R., 1 C. P. 401.) It seems well 
established that, in cases within the statute, the courts will 
not (even if they have the power, which according to the 
better opinion they have not), after the time above men- 
tioned, entertain a motion to set aside an award on any 
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From when 
time ruDB. 



Chap. XVn. accoant whatever {Pedley v. Goddardy 7 T. R. 73; Rey^ 
nolds V. Askew f 5 Dow. 682), even for objections appear- 
ing on the face of the award {Lowndes v. Lowndei, 1 
East, 276); and even although a portion of the delay was 
caused by the opposite party improperly preventing the 
submission being made a rule of court {Smith v. Blake, 
8 Dow. 133) ; or by the party not knowing the contents 
of the award, owing to the arbitrators refusing to give 
it up until they were paid excessive fees. {Moore v. 
Darlet/y 1 C. B. 445.) If however any attempt be 
made to enforce the award, by attachment, the applica- 
tion may be resisted at any time whatever, for defects 
appearing on the face of the award. 

Time for setting aside the award begins to run from 
the day the award is published to the parties ; that is, 
from the day notice of it is given to the parties, and 
not, on the one hand, from the time it is made, or, on 
the other, from the time it is actually delivered. ( Mac- 
arthur v. Campbell, 5 B. & Ad. 518, dissenting from 
Musselbrook v. Dunkin, 9 Bing. 605, where the Court 
of Common Pleas considered that an award was only 
published within the statute when the party might have 
it by paying a reasonable amount for the arbitrator's 
charges.) 

Where the reference is by rule of nisi prius, and of 
the cause only, or of matters in difference in the cause, 
as the arbitrator is then considered to be thereby put in 
the place of a jury, the application to set aside the 
award is treated as an application for a new trial, and 
should consequently be made within the first four days 
of the term next ensuing the publication of the award 
{Riccard v. Kingdon, 3 D. & L. 773 ; Lyng v. Sutton, 
3 Scott, 187; O' Toole v. Pott, 26 L. J., Q. B. 88; 
7 E. & B. 102) ; or if published in term, within four 
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days after publication. (Paxton t. Great North of Chap. XVn. 

England RaiL Co,, 8 Q. B. 938 ; Allenby v. Proud-- 

lock, 4 Dow. 54.) And this rule applies whether the 

arbitrator has to decide on the question who is entitled 

to the verdict^ or to ascertain the amount of damages 

( Thompson v. Jennings^ 10 Moore, 110) ; and although 

the objections are apparent on the face of the award. 

(^Sell V. Carter, 2 Dow. 245.) Where the arbitrator 

ordered a verdict to be entered for 250/., and then 

stated certain facts for the opinion of the court, and 

directed that, if the court should be of opinion on these 

facts the verdict should be for £125 onlj, the damages 

should be reduced to that sum ; the court held that a 

motion to enter a verdict for the smaller sum must be 

made within the time for moving to set aside the award, 

for as the arbitrator had awarded for the larger siun, 

the motion in substance was to set aside the award. 

{Anderson v. Fuller, 4 M. & W. 470.) 

K a cause and other matters in difference out of the Reference of 

/• J . . . . ^* ±1 ±. X cause and 

cause are referred at nisi prius, an application to set matters in 
aside the award is in time if made before the last day of difference, 
the next term after the publication of the same {Hay- 
ward V. Phillips, 6 A. & E. 119); and athough there 
are in fact no matters in difference out of the cause, for 
the submission and not the award fixes the limit. 
{Moore v. Butlin, 7 A. & E. 595.) 

When either a cause, or a cause and all matters in limitation 
difference, are referred at a stage earlier than the trial before trial. 
at nisi prius, by judge's order or rule of court, applica- 
tion to set aside the award is generally by analogy to 
the statute required to be made before the last day 
of the next term after the publishing of the award. 
{Potter V. Newman, 4 Dow. 504 ; Brooke v. Mitchell, 
6 M. & W. 473.) 
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Chap, xvn. In cases not within the statute (9 & 10 Will. 3, c. 15, 
Power to allow s. 2), whether the prescribed limit be that founded on 
to^"e!^' »^ogy to the Btotute, or that adopted from analogy to 

a verdict, the courts, in the exercise of their discretion, 
will allow further time for motions provided veiy dear 
and sufficient reasons be given for the delay. {Baws^ 
thorn V. Arnold, 6 B. & C. 629 ; Hemsworth v. Brian, 
7 M. & G. 1009 ; Beynolds v. Askew, 6 Dow. 682.) 
Therefore, where a rule was obtained in time but dis* 
charged on grounds purely technical, the court granted 
a new rule in the second term after the publication. 
(Sherry v. Oke, 3 Dow. 349.) So the court enter- 
tained a motion after the time had elapsed, when it was 
impossible for the attorney to get counsel's opinion as 
to the validity of the award within the four days from 
publication (Bennett v. Skardon, 5 M. & B. 10) ; and 
likewise when counsel had been instructed to move 
within the proper time, but for some cause failed to do 
so. (Boffers v. Dallimore, 6 Taunt. 111.) So also 
where on a reference by a judge's order, the defendant, 
in whose favour the award was, improperly kept the 
order of reference from the plaintiff and prevented it 
being made a rule of court until too late. (Bottomley 
V. Buckley, 4 D. & L. 157.) 

But the courts usually require a strong case to justify 
their departure ftom the ordinary practice, and it has 
been held not to be sufficient excuse for lateness that 
the arbitrator refused to give up his award without pay- 
ment of an exorbitant sum (Macarthur v. Campbell, 
5 B. & Ad. 518); or that the party moving did not 
believe that the other party intended to proceed upon 
the award, as there had been a previous revocation 
( Worrall v. Deane, 2 Dow. 261) ; or that he was misled 
by a statement of the other party, that the latter intended 
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to move to set the award aside {Emet v. Off den, 7 Bing. Chap. XVIL 

258) ; or that the applicant was in ill health and unable 

to attend to business ( Guadiano y. Brown, 2 Jur.^ N. S. 

358) ; or that the applicant was an assignee of .one of 

the parties to the reference^ who had become insolvent, 

and that he was only appointed a short time before 

coming to court, {Hobbs v. Ferrars, 8 Dow. 779.) 

The C. L. P. Act, 1854, s. 9, provides, that " All Limit on 
applications to set aside anj award made on a compid- ^^^il^/ 
sory reference under this act shall and may be made 
within the first seven days of the term next following 
the publication of the award to the parties, whether 
made in vacation or term ; and if no such application is 
made or if no rule is granted thereon, or if any rule 
granted thereon is afterwards discharged, such award 
shall be final between the parties." This section does 
not require that the rule shall be granted within the 
seven days, but only that it shall be moved for within 
that time. (^Bennett v. Watson, 5 H. & N. 831 ; 29 L. 
J'., Ex. 367.) 

The above limitations as to time do not apply to an Time for mor- 
apjdication to set aside a judgment entered up in pursu- J^^fn^^eotT 
ance of an award. {^Brooks v. Parsons, 1 D. & L. 691 ; 
Wilcox V. Wilcox, 19 L. J., Ex. 27.) A motion to 
set aside judgment may be made after execution has 
issued, and even after it has been executed. {Manser 
V. Heaver, Z B. & Ad. 295.) It may be made whether 
the defendant has omitted to move to set aside the 
award itself, or having applied has had his rule dis- 
chai^d. (Wriffhtson v. By water, 3 M. & W. 199.) 
It may be founded on the same alleged defects, apparent 
on the award, on which a motion to set aside the award 
has been reftised. It is in general better to apply in 
proper time to set aside the award itself, for on a motion 
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Chap. XVII. to set aside the judgment entered on it, only such de- 
fects as appear on the feuce of the award and would be 
available in answer to a motion for attachment for dis- 
obeying it, can be taken advantage o£ {Doe d. Madkins 
V. Horner, 8 A. & E. 235.) 



Sect. 3. — Application and Proceedings thereon. 

Mode of appli- The mode of applying to set aside an award is, after 

the submission has been made a rule of court, to move 
for a rule to show cause why the award should not be 
set aside, upon an affidavit verifying the award or a copy 
thereof and stating the fi9u;ts necessary to sustain the 
objections intended to be made. (2 Chit. Arch. 1688, 
12th ed.) The motion may not be made on the last 
day of term. 

Affidavits. Where a cause is in court, the affidavits pro and con. 

should be entitled in the cause. Where there is no 
cause in court, the affidavits need only be entitled in 
the court in which the application is made, though there 
is no objection to entitling them, " In the matter of," 
&c. And in such a case, adding the words plaintiff 
and defendant to the names of the parties in the title of 
the affidavit does not vitiate the affidavit. {Re Imeson 
and Horner, 8 Dow. 651.) 

If the objections appear on the face of the award, no 
other affidavit than that of the due execution of the 
award will be required. It is not necessary that there 
should be an affidavit of one of the attesting witnesses 
to the award of its execution. {England v. Davison, 9 
Dow. 1052.) An affidavit verifying a copy of the 
award to be a true copy need not state that the copy 
has been compared with the original award. {Hawk- 
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yarrfT. Stocks^ 2 D. & L. 936.) And an affidavit has Chap. XVII. 
been held safficient which stated^ that the paper writing 
produced was delivered personally into the hands of the 
deponent as a copy of the award. (Lund v. Hudson, 1 
D. & L. 236.) And the same was held where the affi- 
davit stated that the paper writing annexed wa«, or con- 
tained^ as deponent believed, a true copy of the award, 
deponent having been served with the same by the 
attorney for the other side. {Hay ward v. Phillips, 6 A. 
& E. 119.) If there are pleadings and it is necessary 
the court should look into them, a copy thereof should 
also be verified. (Allen v. Lowe, 4 Q. B. 66.) And if 
the award omit matters, the affidavit should set forth 
such matters, and allege that they were discussed before 
the arbitrator. (Hancock v. Reed, 15 Jur. 1036.) 

The courts will not generaQy, after a rule has been Second appiu 
obtained and discharged, grant another rule on a sugges- aside award, 
tion of fi*esh objections. (Hellyer v. Snook, 2 Chit. 265 ; 
R. V. Great Western Rail, Co,, 1 D. & L. 874; but 
see Sherry v. Oke, 3 Dow. 349.) 

It seems that a party in whose favour a mistake has Who may 
been made cannot avail himself of it to set aside the adde an 
award. Therefore, where an arbitrator erroneously *^"^- 
found a plea of set off in part for the plaintiff and in 
part for the defendant, instead of wholly for the plaintiff, 
the*court refused to set aside the award at the instance 
of the defendant; and as they had no power to amend, 
they gave the plaintiff the option, either of having the 
award set aside, or letting it stand if he were willing to 
pay the defendant's costs on the issue erroneously found 
in his &vour, the merits not being affected and the 
order of nisi prius precluding a writ of error. (Moore 
V. Butlin, 2 N. & P. 436 ; Ward v. Dean, 8 B. & Ad, 
234.) In certain cases acquiescence in the award, asi 

R. V 
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Chap. xvn. taking a benefit under it, has been held to debar ^ 
party from moving to set it aside. Thus, where a 
party had received the costs of the reference, and of the 
award, which bj the terms of the rule of reference were 
to be paid to him, the Court of King's Bench refused, 
on the application of that party, to grant a rule nt^t to 
set aside the award. {Kenn€trd v. Harris, 2 B. & C. 
801.) But requesting time fix a week to pay the money 
awarded, and attending the taxation of costs, is not 
such an acquiescence as to prevent the party from after- 
wards moving to set the award aside. {Hayward v. 
Phillips, 6 A. &E. 119.) 

A clause in the submission prohiUting the parties 

from bringing any action or suit respecting the matters 

referred, does not preclude a motion to set aside the 

award. {In re Mackay, 2 A. & E. 356.) 

Drawing up The rule nisi for setting aside an award should be 

the rule ma. flj-i^^^n up on reading the rule of court embodying the 

submission, the affidavits on which the motion is 

founded, and also a copy of the awiurd {Sherry t. Oke^ 

3 Dow. 349; Barton t. Jtamom, 5 Dow. 597), unless 

the award is void for matters extrinsic. Where the 

motion was on the ground that two arbitrators had made 

the award without the knowledge of the third, the court 

held that the party was not bound to take up an useless 

award which he was seeking to set aside. {Hinton v. 

Meade, 24 L. J., Ex. 140.) 

Stating By rule 169, H. T. 1853, '* Where a rule to show 

motion^onthe <^^^ ^^ obtained to set aside an award, the several 

^^' objections thereto intended to be insisted upon at the 

time of moving to make such a rule absolute shall be 
stated in the rule to show cause.'' This rule also applies 
where the arbitrator has merely a certificate and not an 
award to make. ( Carmichael v. Houchen, 3 N. & M. 
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203.) It has been held, however, that where the grounds Chap. XVII. 
of the motion to set aside an award are not specified, the 
court may amend the rule in that respect. ( Whatley v. 
Morland,2 C. & M. 347.) 

The objections stated in the rule must be specific and Stotement 

SD6cific And 

not general. {Staples v. Hay, 1 D. & L. 711.) Thus, not general, 
it has been held that it is not sufficient compliance with 
the rule of court to state in the rule nisi, that the arbi- 
trator has exceeded his authority, or that the award is 
uncertain, or not final {Boodle v. Davies, 3 A. & E. 
200); or ^' that the arbitrator has not by his said award 
raised the points of law, which on the part of the plain- 
tiff he was requested to raise" {Bradhee v. Chris fs Hos- 
pital, 4 M. & G. 714) ; or that the arbitrator has made 
his award ** imder a misapprehension of the terms of 
the reference" {Allenhy v. Proudlock, 4 Dow. 54), or 
the like. But the generality of the statement in the 
rule may be aided by the specific instances pointed out 
in the affidavits, so that where the rule expressed as the 
ground of moving, that the arbitrator had not decided 
all matters in difference ; and the affidavit, whereon the 
rule was granted, specified the particular matters in 
difference not decided by the arbitrator: it was held 
that, coupling the affidavit and the rule together, the 
above rule of court had been complied with. {Raws- 
thorn V. Arnold, 6 B. & C. 629.) So a statement ** that 
the arbitrator had not awarded on a matter in difference 
submitted to him," as a ground of objection, coupled with 
an affidavit indicating the matter in difference, was held 
sufficiently specific. {Dunn v. Warlters, 9 M. & W. 
293.) The effect of a ground of objection being too 
general is merely to prevent the party taking advantage 
of it; it does not hinder him relying on other grounds 
of objection, which are sufficiently stated. {Boodle 

p2 
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Showing 



Chap. XVn. v. Davies, 3 A. & E. 200; Gray v. Leaf, 8 Dow. 
654.) 

In moring to set aside a judgment, entered up in 
piumiance of an award, for defects apparent on the &ce 
of the award, the objections need not be stated in the 
rule to show cause. {Manser v. Heaver, 3 B. & Ad. 
295.) 

In general the courts will not allow cause to be shown 
against a rule to set aside an award on the lasfc day of 
term, but the same is enlarged until the next term. 
(R. M. 36 Geo. 3, K. B. ; Biffnall v. Gale, 2 M. & G. 
364.) But the case of Phillips v. Evans (12 M. & W. 
309) was heard and decided in the Exchequer on the 
last day of term. The party showing cause should take 
an office copy of the affidavits on which the rule has 
been obtained, but not necessarily of the award or other 
exhibits. {Hawkyard v. Greenwood, 14 L. J., Q. B. 
236.) In showing cause the party may produce affi- 
davits to deny or explain away the matters of &ct 
alleged as the grounds of motion; or if the imputation 
be of a defect in law he may support the sufficiency of 
the award by argument, so as at least to render it 
doubtfid whether the award be bad, and if he succeed 
so far, the court will not set it aside. ( Cock v. Gent, 
13 M. & W. 364.) On showing cause the arbitrator's 
notes ought not to be referred to {Doe d. Hazhy v. 
Preston, 3 D. & L. 768); but the original agreement 
of reference may be. {Oswald v. Grey, 24 L. J., 
Q. B. 69.) 

After cause has been shown, the court usually either 
discharges the rule or makes it absolute; though in one 
case, the rule was enlarged to the following term to 
allow the parties to file &esh affidavits, that the fiicts 
might be fully stated. {Little v. Newton, 2 M. & G. 



Reaalt of the 
motion. 



SETTING ASIDE AN AWARD. 213 

351.) If the award is good in part and bad in part^ Chap. XVII. 

and the latter can be separated without prejudice to the 

rest of the award, that part will be rejected ; but the 

court will not make absolute the rule to set aside that 

part, but dischaige the rule generally. (^Re Goddard 

and Mansfieldy 1 L. M. & P. 25.) An award will not 

be set aside on motion unless it is clearly void. ( Cock 

V. Genu 13 M. & W. 364, n.) 

In general, where the courts discharge a rule nisi for Ooste of the 
setting aside an award, they will do so with costs ( Snook 
V. HellyeTy 2 Chit. 43) ; but sometimes they will do so 
without costs. Where the defendant put a wrong con- 
struction on an award, which induced the plaintiff to 
move the court to set it aside, the court held that the 
defendant's construction was untenable, and therefore 
discharged the plaintiff's rule, and would not give him 
the costs of the motion. {Hocken v. Grenfelly 6 Dow. 
250.) When a rale for setting aside an award on a 
cause is discharged, and nothing is said about the costs 
of the motion, they will be costs in the cause. ( Clarke 
V. Owen, 2 H. & W. 324.) 



Sect. 4. — Relieving against an Award in Equity. 

Whenever a submission is made a rule of the Court Motion, 
of Chancery, motions may be made in that court, in 
the same manner, and for the same causes, to set aside 
awards, as in the courts of law. If the reference be by 
order of the Court of Chancery made in a suit depend- 
ing in that court, or if it be under the statute 9 & 10 
WilL 3, c. 15, and is or may be made a rule of chan- 
cery under the statute, proceeding by motion is the 
proper course. Notice of the motion must be served 
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Chap. XVII. on the other parties, and on the arbitrators. (2 DanL 
Ch. Pr. 1842.) It is not necessary, or usual, that the 
notice of motion should state the grounds on which it 
is sought to impeach the award. No appeal lies to the 
House of Lords fix>m an order of the Court of Chan- 
cery made respecting an award, where the submission 
has been made a rule of the Court of Chancery under 
the statute, and no bill has been filed. ( O^ Sullivan v. 
HutchinB, 7 CI. & F. 85, n.) 

Courts of equity have also extensive powers of re- 
lieving against awards by bill. Thus, they will relieve 
against an award made under a submission which can- 
not be made a rule of court {^Hamilton v. Bankin, 3 
De G. & Sm. 782.) And it is no objection to a l»Il 
for relief in equity against an award, that the submis- 
sion was by rule or order of another court, provided 
such rule or order was not made under the statute 
9 & 10 WiU. 3, c. 15. {Lord Lonsdale v. Littledale, 
2 Yes. jun. 451 ; but see Harding v. Wickhaniy 2 J. & 
H. 676.) But where im action is referred by an order 
at nisi priuSy the Court of Chancery has no jurisdiction 
to interfere with the certificate of the reference, or the 
judgment entered pursuant thereto, on any ground on 
which it would not have such jurisdiction if the judg- 
ment had been obtained in the ordinary course upon 
the verdict of a jury. ( Chuck v. Cremery 2 Ph. 477 ; 
17 L. J., Ch. 287.) 

Where the submission is made a rule of court under 
9 & 10 Will. 3, c. 15, it seems to be clear that a bill in 
equity cannot be filed to set aside an award, for the 
words of that statute are express, that process to enforce 
performance of awards within the statute shall not be 
hindered or delayed by the process of any other court 
whatsoever; which, as observed by Lord Eldon, means. 
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•* If the reference is within the statute the legislature Chap, xvn. 

has deckired that a court of equity shall have nothing 

to do with it." {Nichols y. Chalie, 14 Ves. 265; 

Aurxol V. Smith, 1 T. & K. 121 ; Steff r, Andrews, 

2 Mad. 6.) Nor can a party have relief by bill in 

equity against an award where the parties have agreed 

that the submission may be made a rule of courts 

although the submission has not been made a rule of 

court at the time of filing the bill. {Davis v. Getty, 

1 S. & S. 411; Dawson v. Sadler, 1 S. & S. 537; 

Nichols Y. jRoe, 3 M. & K. 431 ; Heming y. Swinner^ 

ton, 16 L. J., Ch. 90.) 

We have previously noticed in what cases an arbi- 
trator may be made a party to a bill impeaching the 
award {ante, p. 81). 
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CHAPTER XVIIL 

ENFOBCINO AN AWABD. 



Sect. 1. — By Attachment. 

Chap. XVIIL Whebe a submission has been made a rule of court. 
Attachment and a party wilfully neglects to obey the award, he is 
mlLknTca^Q be g^*7 ^^ * contempt of such court, which wiU grant an 
made a rule of attachment (the punishment for contempt) against him, 

whether the award be for the payment of money, or for 
the performance of some other act. {Doddington t. 
Hudson y 8 Moore, 510.) Whenever a submission can 
be made a rule of court, the performance of the award 
can be enforced by attachment But when a submis- 
sion cannot be made a rule of court (as when it is by 

an attachment for non-performance cannot be granted. 

But it has been held that, where a submission can be 

made a rule of court, an attachment may be granted 

though the award be parol. (^Bawling v. Woody Barnes, 

54.) 

In what cases ^^ attachment win be granted for non-payment of 

^U*£*^^^* costs awarded. (But see Grundy v. Wilson^ 7 Taunt 

granted. 699.) Where one party has paid the whole of the costs 

of an award, which were payable partly by the opposite 
side, to get the award from the arbitrator, the courts will 
grant an attachment at the instance of the party who 
has paid the costs, against the other party for not con- 
tributing his share of such costs. {Hicks v. Richard^ 
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son, 1 B. & P. 93 ; Stokes v. Lewis, 2 Smith, 12.) Chap. XVm . 
The payment of interest accruing due after the date 
of the award, cannot be enforced by attachment but 
only by action. {Churcher v. Stringer, 2 B. & Ad. 
777.) Where a party has done all in his power to obey 
the award, the court will not grant an attachment against 
him. (^Dodington v. Bailward, 7 Scott, 733.) Nor will 
they do so if it be doubtful whether the award is a good 
one ( Tattersall v. Parkinson, 2 Exch. 342) ; or if a 
set off has arisen since the award (^Rees v. Rees, 25 L. 
J., Q. B. 352) ; or where there has not been a per- 
formance, or tender of performance, of all conditions 
precedent, or concurrent acts, awarded to be done by 
the party applying for the attachment. {Standley v. 
Hemmington, 6 Taunt 561.) So an attachment will be 
refused after a long delay unless such delay is satis- 
factorily accounted for. {Storey v. Garrey, 8 Dow. 
299 ; but see Baily v. Curling, 20 L. J., Q. B. 235.) 
It is perfectly discretionary with the courts in all 
cases whether or not, they wUl grant an attachment for 
the non-performance of an award, or leave the applicant 
to his remedy by action. {Stork v. De Smeth, Hardw. 
106.) An attachment will not be granted imless the No attachment 
award contain a distinct order to do the act, the omis- award is dis- 
sion of which, forms the ground of the application. ^^wSrer" 
{Graham v. Darcey, 6 C. B. 537.) Therefore, where 
an arbitrator finds by his award that a certain sum is 
due from the one party to the other, but gives no 
express order for the payment of that sum, an attach- 
m?nt will be refused L non-payment. i8eau,ard .. 
Hotoey, 7 Dow. 318.) Ordering a verdict to be entered 
for a certain sum, when the arbitrator has no authority 
to do so, cannot be treated as an order to pay that sum. 
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Chap. XVIII. so as to support an attachment. {Donlan y. Brett, 4 

N. & M. 854.) 
^*"JI^*kS* If an award be bad, and the defects are apparent on 
or doubtful, the &ce of it, the courts will not grant an attachment. 

Even if it be doubtfiil whether the award be good or not 
the court will not go into the question on showing cause 
against an attachment, but will leave the party to his 
action to enforce performance of the award. ( Car gey 
V. Aitcheson, 2 D. & B. 222 ; JPerry y. Nicholson, 
1 Burr. 278 ; Jackson y. Clarke, WCl & Y. 200.) 
Thus, where the defendant was described by a wrong 
christian name in an award directing him to pay a sum 
of money, the court refused to grant an attachment. 
{Davies y. PraU, 16 C. B. 586 ; Lees y. Hartley, 
8 Dow. 883.) And where the parties agreed to abide 
by the award made by the '* two arbitrators and their 
umpire," and the award was made by the two arbitrators 
only, the objection being taken that all three ought to 
have executed it: the court considered the point too 
doubtful to grant an attachment. {Heatherinyton y. 
Robinson, 7 Dow. 192.) 

An attachment will not be granted for not making a 
payment on a Sunday. {Hobdell y. Miller, 2 Scott, 
N. B. 163.) 

In one case, under peculiar circumstances, the court 
made a rule absolute for an attachment for non-payment 
of a sum awarded to the wife of one of the parties, 
although by collusion payment of the sum had been 
made to the husband. ( Wynne y. Wynne, 3 Scott, N. 
B. 442 ; 1 Dow. N. S. 723.) 

The attachment may be applied for before the time 
has elapsed for moving to set aside the award. ( O' Toole 
v. Fott, 26 L. J., Q. B. 88.) 
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The court will not grant an attachment pending a Chap. XVIII. 
rule for setting aside the award. {DalUng y. Matchett^ No attachment 
Willed^ 215.) And aa the courts will not permit sepa- temporaneoas 
rate contemporaneous proceedings for the same matter, proceedings. 
an attachment will not be granted pending an action on 
the award. (Badley y. Loveday, 1 B. & P. 81.) If the 
partf was not in contempt at the time the action was 
brought, for example, if no demand was made imtil 
after that time, the rule will be discharged with costs. 
{Baker v. Wells, 9 Dow. 323 ; Higgins v. Willes, 3 
M. & R. 382.) But if he was in contempt at that time 
an attachment will be granted on the terms of discon- 
tinuing the action and paying the costs. {Paull y. 
Paull, 2 Dow. 340.) But both proceedings will not be 
permitted ; and where a party obtained an attachment 
to enforce an award, and afterwards proceeded by action 
the court set aside the attachment upon the terms of the 
defendant giying a bond to the plaintiff with sureties to 
the master's satis&ction, and conditioned to the same 
effect as in the case of a recognizance of bail. {Lons- 
dale y. Whinnay, 3 Dow. 263.) The court, howeyer, 
haye granted an attachment, pending a foreign attach- 
ment in London upon the same award. {Coppell y. 
Smith, 4 T. K. 313, n.) And imprisonment imder an 
attachment is no satisfiiction of die award, but the party 
remains liable to an action upon it, at least where his 
refusal to perform the award is wilftil. (jB. y. Hems^ 
worth, 3 C. B. 745.) 

An attachment will not be granted in &your of a In whose 
person not a party to the reference, but to whom money tSchmeS Ues. 
is by the award ordered to be paid. {In re Skeete, 7 
Dow. 618 ; Dunn y. West, 10 C. B. 420.) Nor eyen 
on behalf of an executor or administrator of a party who 
died after the award made, and to whom the money 
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Chap. XVin . awarded was to have been paid {R. t, Maffey, 1 Dow. 

538) ; except, perhaps, where the award directed the 
money to be paid to the party or his executors. {Rogers 
T. Stanton, 7 Taunt 576.) 

Who liable to An attachment being in the nature cf a civil process, 

it cannot be executed on a Sunday. (R. v. Myersy 1 
T. R. 265.) An attachment will not be granted 
against a peer {Walker v. Earl Grosvenor^ 7 T. R, 
171), or a member of the House of Commons {Catmur 
V. KnatchhuU, tb. 448) ; nor against the executor or 
administrator of the party by whom the money was to 
be paid or the act done. {Newton v. Walker , Willes, 
315 ; and see Lewin v. Holhrook, 11 M. & W. 110.) 
But where an executor or administrator submits disputes 
in that character to arbitration, he will be liable to an 
attachment for non-performance of the award. {Spivy 
V. Webster, 2 Dow. 46 ; In re Joseph and Webster, 1 R. 
& M. 496.) The court will not grant an attachment 
airainst a party to an action which was referred without 
rZsenV^dwho did not authorize the action or the 
reference, and had no notice of it until after the award. 
{Robertson v. Hatton, 26 L. J., Ex. 293.) Nor will 
an attachment lie against a corporation, or against 
its individual members, for the non-performance of an 
award. ( Guilford v. Mills, 2 Keb. 1 ; Mackenzie v. 
Sligo and Shannon RaiL Co., 9 C. B. 250 ; London V. 
Lynn, 1 W. Bl. 205 ; Grant on Corp. 284.) Where 
a public company was authorized by statute to sue and 
be sued in the name of their treasurer, who was not to 
be liable in his person or goods by reason of his being 
defendant ; the treasurer being party to an action which 
was referred, was directed by the award to pay a sum of 
money : the court directed a mandamus to the treasurer 
and directors of the company to pay the money so 
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awarded. (B» v. St Katharine Dock Co.^ 4 B. & Ad. Chap. XVHL 

360.) It was also held in the same case that as the 

defendant was not rendered personally liable by the act 

of parliament^ an attachment could not issue against him 

for non-payment of the money awarded. {Corpe v. 

Gfyn, 3 B. & Ad. 801.) Where a feme sole having 

agreed to a reference was awarded to deliver up two 

notes, and pay a sum of money; she married, and the 

husband refusing to pay : it was doubted if the court 

could grant an attachment against both or either of 

them. {Anon,y 1 Cromp. 270, 3rd ed.) But an 

attachment will be granted against one of several of the 

parties against whom the award is made {Richmond 

V. Parkinson^ 3 Dow. 703) ; or against a party residing 

out of the jurisdiction of the court. {Hopcraji v. 

Fermor, 8 Moore, 424.) 

In order to enforce the award by attachment the sub- 
mission must first be made a rule of court, for the courts 
have no jurisdiction until that is done. (Hilton v. 
Hopwoody 1 Marsh. 66 ; Mayor of Bath v. 'Pinch, 4 
Scott, 299.) 

A copy — which must be a correct one — of the rule Personal 
making the submission a rule of court {Smith v. Cal" J^'^t &cl™ 
vert, 2 Dow. 276) and of the award, must be personally neceasaiy. 
served upon the party who has to perform the award. 
{Thomas v. Rawlings, 28 L. J., Ex. 347.) Where 
the matter to be performed is the payment of costs which 
have been taxed, a copy of the master's allocatur must 
be served at the same time. {Bass v. Maitlandy 8 
Moore, 44.) When the demand of performance of the 
award is made by an agent, a copy of the power of 
attorney must also be served. Tendering the docu- 
ments, and leaving them by the party, is sufficient 
service, though he refuse to take them up. {JEllis v. 
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Chap, xvni. Giles, 5 Dow. 255.) He must also, at the time of 

serrioe of the oopies, be shown the originals in such a 
way that he can read the contents^ though they need 
not be placed in his hands ( Calvert t. Redfearn, 2 Dow. 
505) : and this whether a sight of them be demanded 
or not. (2 Lush's Pr. 1065.) Serving a copy of an 
award one day, and showing the original two days after, 
when the demand was made for performance, has be^i 
held insufficient. {Lloyd v. Harris, 8 C. B. 63.) 
Where the arbitrators hare enlarged the original time 
given them for making their award, a notice of such 
fact, and that the award was made within the enlarged 
time, should also be given to the party who has to per- 
form the award. {Dodington v. Bailtcard, 7 Soott, 
733.) Service of the original submission is not neces- 
sary. {Greenwood v. Dyer, 5 Dow. 255.) 
When personal No attachment will in general be granted without 
penaed with, personal service, in any case where the party applying 

has another remedy, and this although the party pur- 
posely avoid the service. {Richmond v. Parkinson, 3 
Dow. 703.) But where it appeared that the party had 
perscmal knowledge of the award, from a former service 
of the same award, the Court of Queen's Bench granted 
an attachment. {Be Bower, 1 B. & C. 264.) But 
personal service can only be dispensed with when it 
appears that the party is evading service. ( Thomas ▼• 
Bowlings, 28 L. J., Ex. 347.) Service on his attorney 
is not sufficient. {Evans v. Prosser, 34 L. J., Q. B. 
356.) The courts will not infer personal service to 
bring the party into contempt : thus, where it appeared 
that the service was made at the defendant's house, 
and the servant with the rule and award went up 
stairs, and returned with an answer that the defen- 
dant's attorney would be there on the following day, 
and would give an answer; it also appeared that the 
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defendant was confined to his bed with the gout : the Chap. XYIII. 
court refused an attachment obseiring Uiat they could 
not infer from these circumstances that the rule and 
award had come to the defendant's hands. (Brander 
y. Penleaze, 5 Taunt, 813.) If an award be against 
two^ and one of them be personally served^ but a per- 
sonal service on the other be found impracticable^ the 
court will grant an attachment against the one served. 
{Richmond v. Parkinson, 3 Dow. 703.) 

To sustain an attachment^ the person in whose fiivour Oral demand 
the award is made should^ at or after the time of serving nco^sarj. 
the copies of the award and other documents as above 
mentioned^ make an express oral demand of performance 
of the award. {Lloyd v. Harris, 7 D. & L. 118; 
Svnnfen v. Swinfen, 18 C. B. 485.) The fact that a 
particular time and place are fixed by the award for the 
performance, does not dispense with the necessity of a 
personal demand for the purpose of attachment. 
{Brandon v. Brandon, 1 B. & P. 394.) But it is not 
pecessary the demand should be at the time fixed for 
performance. {In re Craike, 7 Dow. 603.) On the 
other hand it cannot be made until the time has folly 
expired. And where a deed to be prepared by the one 
party, is to be executed by the other on a certain day, 
it must be tendered on that day. {Doe d. Williams v, 
HoweU, 5 Ex. 299.) A demand made by one of several 
plaintiffs of money payable under an award is sufficient. 
{Drew Y. Woolcocky 24 L. J., Q. B. 22; Baily v. 
Curling, 20 L. J., Q. B. 235.) But where an award 
ordered a bond to be delivered to three plaintiffs, a 
demand by the three, or under power of att(»mey from 
all, was held necessary. ( Sykes v. Haigh, 4 Dow. 1 14.) 
It has been held that a personal demand of money pay- 
able under an award, with a view to a proceeding on a 
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Chap. XVm. 



Demand bj 
agent or at* 



Demand most 
be of the pre- 
cise matter 
awarded, or of 
■o much as is 
well awarded. 



rale of court, may be dispensed with where the party is 
evidaitlj keeping out of the way to avoid the demand. 
(Smith ▼. Troup, 7 C. B. 767.) 

When it is impossible or inconv^ent for the party 
to make the demand personaUy he may depute his 
agent, duly authorized by a power of attorney, to do so. 
{Laugher v. Laugher, 1 Dow. 284 ; Ex parte Forte*- 
cue, 2 Dow. 448.) Where costs are awarded, a demand 
by the attorney of the party is by virtue of his character 
sufficient, without a power of attorney. (Inman v. 
Hilly 4 M. & W. 7 ; Mason v. fFhitehouse, 4 Bing. 
N. C. 692.) So an attorney may demand a sum ex- 
pressly awarded to be paid to the plaintiff or his 
attorney. {Hare v. Fleay, 20 L. J., C. P. 249.) A 
power of attorney is not necessary to enable an agent to 
demand the execution of a deed directed by an award. 
{Kenyon v. Grayson, 2 Smith, 61 ; Tebbutt v. Ambler^ 
2 Dow. N. S. 677.) 

The precise thing or sum awarded must be demanded, 
otherwise there can be no attachment for refusal. 
{Strutt V. Rogers, 7 Taunt. 214.) If part of the 
award is void the demand should be conJfined accord- 
ingly. Thus, where two sums are directed to be paid, 
one of which the arbitrator has no power to award ; if 
both sums are demanded an attachment will not be 
granted for either, but if the demand be for the sum 
only which is well awarded, the court will grant an 
attachment for that sum. {Poyner v. Hatton, 7 M. & 
W. 211; ffhitehead Y. Firth, 12 Esat, 165; Tattersall 
v. Parkinson, 2 Ex. 342.) Where an award, upon a 
submission of all matters in difference between partners, 
directed the delivery up of a particular box, which was 
a matter not specifically referred to the arbiti;ator, and 
which had been parted with before the date of the sub- 
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mission, it was held that an attachment could not be Chap. xym. 
granted for non-performance of that part of the award. 
{Smith V. Beevesy 2 H. & W. 306.) 

Where an award directed that the plaintiff should, on 
a given daj, deliver up to the defendant a warrant for 
a hogshead of port wine lying in the London Docks, 
describing it by its number and marks; and the de- 
mand required the plaintiff to deliver up one hogshead 
of port wine, describing it, it was held that this was not 
a sufficient demand to support an attachment. {Hems- 
worth V. Brian, 1 C. B. 131.) 

The motion for attachment must be supported by affi- Affidavits on 
davit. It should be entitled in the cause where there is an attachment 
one in court. If there is no cause depending, it need 
not be entitled, or may be entitled " In the matter of an 
arbitration between A. B. and C. D." The affidavit 
must verify the award, and show that it was made in 
time {Wohlenberg v. Lcyeman, 6 Taunt. 251 ; Higgins 
V. Street, 25 L. J., Ex. 285); and the original award 
is usually annexed. When the time has been enlarged, 
the affidavit must show that it was regularly enlarged, 
and that the defendant had notice of the enlargements, 
and that the award was made within the enlarged time. 
{Davis V. Vassy 15 East, 97.) But where time was 
enlarged by an arbitrator, under a power given to him 
in the order of reference, and the order and enlargement 
were made a rule of court, it was held not to be neces- 
sary in moving for an attachment to verify the affidavit 
that the time was duly enlarged. {Dickins v. Jarvis, 
5 B. & C. 528.) It is as well to state in the affidavit 
that the submission has been made a rule of court, and 
to annex such rule to the affidavit, or make it an ex- 
hibit. There must also be an affidavit showing that all 
the steps necessary to bring the party into contempt, — 

B. Q 
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Chap, xviii. such as personal service of the necessary documents, 

and a proper demand and refusal, or neglect to perform 
the award, — ^have been taken. When the demand has 
been made by an agent, under a power of attorney, 
there must be an affidavit of the due execution of the 
power of attorney. (^Laugher v. Laugher ^ 1 Dow. 284.) 
It must also appear by affidavit that the party applying 
has performed, or offered to perform, all conditions pre- 
cedent directed by the award. ( Standley y.HemmingtoTiy 
6 Taunt. 561.) The affidavit should also show that the 
award remains unperformed, and the money (if awarded) 
impaid. (See Gifford v. Gifford, Forrest, 80.) 

Lost award. When the original award is lost, an affidavit verifying 

a true copy of the award, and that the original is lost, 
is sufficient to induce the court to grant an attachment. 
{Robinson v. Davis, 1 Str. 526; Hill v. Townsend, 3 
Taunt. 45.) 

An attachment for the non-performance of an award, 
cannot be moved for on the last day of term {Anon., 1 
Burr. 651); nor can cause be shown against that rule 
on the last day of term. 

The rule for The rule obtained is a rule to show cause. {Rex v. 

\aniHonly, 9 2 Chit. 57; Chanler v. Driver, 12 Mod. 317; 

Daniell v. Beadle, 2 Scott, N. R. 155.) It is drawn 
up on reading the rule making the submission a rule of 
court, and the affidavits stating the facts necessary to 
bring the party into contempt. ( Sherry v. Oke, 3 Dow. 
349; Browne v. Collyer, 20 L. J., Q. B. 426.) 

Must be per- The rule nisi must be personally served {Garland v. 

Goulden, 2 Y. & J. 89) ; but if the party appears he 
waives any objection as to the service, and cannot object 
that the service of the rule was not personal {Levi v. 
Duncombe, 1 C. M. & R. 737 ; Cartwright v. Black- 
worth, 1 Dow. 489.) It cannot be served on Sunday. 
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{McUeham v. Smithy 8 T. K. 86.) It Beems that the Chap. XVin. 
court will not open the rule for an attachment on an affi- 
davit of the partj in contempt that he has not been 
served. {Hopley v. Granger y 1 B. & P., N. R. 256.) 

Against the rule the other party may show as cause^ What may be 
any defect apparent upon the &ce of the award, even cauae^a^inst 
although the time limited for setting it aside may have '^® ^^ 
elapsed. {Pedley v. Goddardy 7 T. E. 73 ; Randall y, 
Sandally 7 East, 81.) But matters extrinsic, which 
should have been made the subject of a motion to set 
aside the award, cannot be shown as cause {Brazier v. 
Bryanty 3 Bing. 167 ; Holland v. Brooks^ 6 T. E. 161 ; 
Mc Arthur v. Campbelly 4 N. & M. 208); unless they 
show that no award has been made, or that two arbitra- 
tors have not executed it at the same time. ( Wright v. 
Grahaniy 3 Exch. 131.) It has even been held that 
the pleadings in a cause referred cannot be looked to, 
though brought before the court by an affidavit identi- 
fying them, so as to show the award defective on its 
fiice. (Davies v. Pratt, 25 L. J., C. P. 71.) Any 
irregularity in the demand, or service of the award or 
other necessary documents, may be shown as cause 
against the rule; so may defects in the affidavits on 
which the rule has been obtained. 

A cross demand, being a matter within the submission 
but not brought before the arbitrator, cannot be used as 
an answer to the rule. {Smith v. Johnson, 15 East, 
213.) 

Cross motions for an attachment, and for setting aside 
the award, are often heard together. 

If the affidavits used in moving for the rule nisi are Second appli- 

catioii. 

defective, a second application on amended affidavits is 
seldom allowed (Se Butler y 13 Q. B. 341); and though 
the court on objections purely technical will discharge 

Q2 
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Chap. xvm. the rule without costs, the party showing cause maj, 

after taking the objection, be allowed, without waiving 
his advantage, to enter into the merits, so as to ask that 
the rule be discharged with costs. {In re Chamberlain^ 
8 Dow. 686.) 

If no cause be shown, the rule, on an affidavit of per^ 
sonal service of the rule nisiy will be made absolute. 
This affidavit is entitled like the rule nisi. {In re 
Houghton, 2 M. & P. 452.) 

When the rule is made absolute, it must be drawn 
up, and the attachment will issue. 



Rale made 
sbsolate. 



1 & 2 Vict 
c 110, B. 18, 
gives a rule 
die effect of a 
judgment 



Sect. 2. — By Execution under 1 §• 2 VicL c. 110. 

Where a submission to arbitration is by, or has been 
made, a rule of court, the payment of money or costs 
awarded, or of costs payable under the submission, may 
be enforced by a writ of execution, as on a judgment 
1 & 2 Vict. c. 110, s. 18, enacts " That all decrees and 
orders of courts of equity, and all the rules of courts of 
common law, and all orders of the Lord Chancellor or 
of the Court of Review in matters of bankruptcy, and 
all orders of the Lord Chancellor in matters of lunacy, 
whereby any sum of money, or any costs, charges, or 
expenses, shall be payable to any person, shall have the 
effect of judgments in the superior courts of common 
law, and the persons to whom any such monies, or costs, 
charges, or expenses, shall be payable, shall be deemed 
judgment creditors within the meaning of this act; and 
all powers hereby given to the judges of the superior 
courts of common law, with respect to matters depend- 
ing in the same courts, shall and may be exercised by the 
courts of equity with respect to matters therein depend- 
ing, and by the Lord Chancellor and the Court of Review 



ENFORCING AN AWARD. 229 

in matters of bankruptcy^ and by the Lord Chancellor in Chap. XVnL 

matters of lunacy ; and all remedies hereby given to 

judgment creditors are in like manner given to persons 

to whom any monies, or costs, charges, or expenses, are 

by such orders or rules respectively directed to be 

paid.** 

Before applying for a rule under this statute the sub- Mode of pro- 
mission must be made a rule of court. Execution, the statute, 
however, cannot issue on that rule; a rule must be 
obtained calling on the delinquent party to show cause 
why the money, directed to be paid by the award, should 
not be paid in pursuance of it. If such rule be made 
absolute, execution may then issue for the sum specified 
in the rule. {Jones v. Williamsy 11 A. & E. 175; 
Doe V. Amey, 8 M. & W. 565 ; 1 Dow., N. S. 23.) 
Or the award may be enforced imder the act, by obtain- 
ing a judge's order for the payment of the sum awarded, 
and then making such order a rule of court, and issuing 
execution on that rule. (2 Chit. Arch. 1700, 12th ed.) 

A rule or order for payment of money in pursuance When role 
of an award, wiU, in general, only be granted when an «~*«'- 
attachment would be granted for its non-payment* 
{Creswick v. Harrisoriy 1 L. M. & P. 721; In re 
Laing^ 13 C. B. 276.) If there be any doubt as to the 
validity of the award it will not be granted. {Dicken- 
son V. Allsofy 13 M. & W. 722; Mackenzie v. Sliffo 
and Shannon Rail. Co.y 19 L. J., C. P. 142.) Nor 
win it be granted if the party applying be, at the same 
time, endeavouring to obtain the benefit of the award 
by any other legal proceedings. If a person ordered to 
pay money under an award, satisfies the court that he 
has a bond fide claim for a cross demand larger than the 
gum awarded, which he might reasonably hope to sup- 
port by way of set-off to an action on the award, the 
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Chap. XVIIL court will not grant a rule ordering bim to pay the sum 

awarded. {Swayne v. Whiter 31 L. J., Q. B. 260.) 
And where by an award the plaintiff was to pay the 
costs of a chancery suit between himself and the defen- 
dant, which costs had not yet been ascertained, a rule 
was refused to compel the defendant to pay other sums 
due under the award. {Lambe y. Jbnes^ 9 C. B., N. S. 
478.) The attorney of the successful party, claiming a 
lien on the sum awarded, cannot have a rule in his own 
name, but only in that of his client, unless there be a 
collusion between the parties to defi:aud him of his lien. 
{Dunn V. JFest, 10 C. B. 420; Brearey v. Kemp, 24 L. 
J., Q. B. 310.) 
Award con- A rule will be granted though there be no direction 

dk«ction to ^ *^® award to pay; the practice in this respect differ- 
P*y* ing from that of attachments. {Baker v. Coiterill, 7 

D. & L. 20; Bowen v. Bowen, 31 L. J., Q. B. 193.) 
Service and Generally in an application for the rule to pay the 

S^^^of^ money awarded, the same formaUties as to personal 
attachment service of documents and demand of performance are 

to be observed as, when an attachment is moved for, 
though in some cases a less strict mode of proceeding 
will be allowed. {Hawkins v. Benton, 2 D. & L. 465 ; 
Wilson V. Foster y 6 M. & G. 149; Lloyd v. HarriSy 
18 L. J., C. P. 346; Tattersall v. Parkinson, 17 
L. J., Ex. 208.) 

The application for the rule may be made before the 
time for setting aside the award has elapsed, for if there 
is any objection to the award it may be shown as cause 
against the rule. {Hare v. Fleay, 11 C. B. 472; 
O' Toole V. Pott, 26 L. J., Q. B. 88.) 
The mle niii The rule is nisi only in the first instance ( Wintoood 
^* V. Hoult, 14 M. & W. 197): and at the time it is drawn 

up the award must be deposited with the master. 
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{Davis V. Pottery 21 L. J., Q. B. 134.) It may Chap. XVm. 

(differing from the case of an attachment), be moved Moved for on 

for on the last day of term (Leble v. Carrell, 24 L. J,, {^^^ ""^ 

Q. B. 96); and may be made returnable at chambers. 

{Drew V. fFoolcock, ib. 22.) It is not necessary to 

make it part of the rule that the party obtaining it 

foregoes the remedy by attachment^ nor is it necessary 

to call upon the defendant to show cause why execution 

should not issue, but merely to show cause why he 

should not pay the money, {Burton v. Mendizabel, 

1 Dow., N. S. 336.) The rule is a six-days' rule, and 
the court will not without a special reason order it to 
be drawn up for a shorter time. {Arthur v. Marshall, 

2 D. & L. 376.) 

The rule nisi must, in general, be personally served Service of 
{Jordan v. Berwick, 1 Dow., N. S. 271), but under ®***** 
special circumstance, where this cannot be accom- 
plished, such service will be permitted as seems proper. 
{Doe d. Steer v. Bradley, 1 Dow., N. S. 259; Styring 
V. Lloyd, 12 W. R. 384.) 

Cause cannot be shown on the last day of term. Showing cause. 
{Kerr v. Jeston, 1 Dow., N. S. 340.) On showing 
cause the same objections may be urged as in showing 
cause to a rule for an attachment. {Ib,; Harrison v. 
Creswick, 10 C. B. 441.) The parties cannot go into 
any matters de hors the award. {Davies v. Pratt, 17 
C. B. 183.) The court will only look to what appears 
on the &,ce of the award itself, and will not depart from 
this rule although the party in whose &vour the award 
has been made has, subsequently to the award, been 
committed to take his trial for perjury during the pro- 
ceedings* ( Woollen V. Bradford, 33 L. J., Q. B. 129.) 
In such a case application should be made to set aside 
the award. 
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Chap. XVIIL The rule being made absolute execution may issue. 



Bnle to delirer 
land nnder 
C. L. P. Act> 
1854. 



By the C. L. P. Act, 1854, s. 16, "When any 
award made on any such submission, docimient, or 
order of reference as aforesaid, directs that possession 
of any lands or tenements capable of being the subject 
of an action of ejectment, shall be delivered to any 
party, either forthwith or at any future time, or that 
any such party is entitled to the possession of any such 
lands or tenements, it shall be lawful for the court of 
which the document authorising the reference, is or is 
made, a rule or order, to order any party to the refer- 
ence who shall be in possession of any such lands or 
tenements, or any person in possession of the same 
claiming under or put in possession by him since the 
making of the docimient authorising the reference, to 
deliyer possession of the same to the party entitled 
thereto, pursuant to the award ; and such rule or order 
to deliyer possession shall have the effect of a judgment 
in ejectment against every such party or person named 
in it, and execution may issue, and possession shall be 
delivered by the sheriff as on a judgment in eject- 
ment." 



Award in a 
cause con- 
sidered as a 
Terdict 



Sect. 3. — By Judgment and Execution in pursuance 

of a Verdict. 

Where a cause is referred at nisiprius, and a verdict 
taken subject to the award or certificate of an arbitrator, 
the sum awarded by the arbitrator is considered as the 
verdict of the jury, and the successfid party may enter 
up judgment upon the verdict and sue out execution, 
without the leave of the court being obtained. {B. v. 
Gore, 8 Dow. 101; Maggs v. Yorston, 6 Dow. 481.) 
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If no verdict is taken on the reference, nor power Ch ap, xvm. 
given to the arbitrator to order a verdict to be entered When pay- 
{Hutchinson v. Blackwell, 8 Bing. 331), or he has t^^enforcLT 
omitted to exercise such power ( Grundy v. Wilson^ ^^ judgment. 
7 Taunt. 700), judgment cannot be signed for the 
amount awarded. Nor will the court grant a rule to 
amend the entiy of the verdict taken at the trial subject 
to a reference, by entering it on such of the alleged 
breaches of contract as were proved according to the 
arbitrator's notes: indeed, the courts have no power to 
compel the arbitrator to produce his notes. (^Scougull 
V. Campbell, 1 Chit. 283.) 

If other matters besides those in difference in the Snm in respect 
cause are referred, the award as to such matters can onij incladed 
only be enforced by action, attachment, or execution ^^^ ^^^^ 
under 1 & 2 Vict. c. 110, and not under the judgment 
on the action. (Deere v. Kirkhouscy 20 L. J., Q. B. 
195.) 

In signing judgment the postea must be entered in 
the usual way in accordance with the award or certifi- 
cate (^Lee V. Lingard, 1 East, 400; Grimes v. Naish, 
1 B. & P. 480; Bonner v. Charlton, 5 East, 139): 
but no entry is made of the award or certificate on the 
record. (2 Chit. Arch. 1702, 12th ed.) 

There is no necessity, in order to enter up judgment No personal 
and proceed to execution, that there should be a per- dSmwacTnece*- 
sonal service of the award or certificate upon the party ""^ ^fore 
liable, as in the case of attachment; it is sufficient if 
it is served in the ordinary way upon his attorney. 
{Borrowdale v. Hitchener, 3 B. & P. 244.) 

K it be necessary to apply to the court to allow a When snb- 
verdict to be entered, they will not entertain the motion ^ ro/e of™ 
until the order of reference is made a rule of court. ^™^* 
{Kirkus V. Hodgson, 3 Moore, 64.) 
\ 
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Chap. 2lvuI. Where a yerdict is taken subject to a reference, the 
When jadff^ party in whose favour the award or certificate is given, 
SmecL**^ ^ entitled to sign judgment in fourteen days from the 

date of the award or certificate. ( O^ Toole v. Potty 26 
L. J., Q. B. 88 ; 7 E. & B. 102 ; Cromer v. Churt, 15 
M. & W. 310.) 

Where the order of reference contains a clause pro- 
viding against the death of either party defeating the 
reference, and either of them dies after the verdict and 
before the making of the award, judgment may be 
entered under 17 Car. 2, c. 8, within two terms after 
the making of the award, and if the award be made in 
term, judgment may be signed before the end of the 
second term next aft;er the making of the award. 
{Heathcote v. Wingy 25 L, J., Ex. 23; Tyler v. 
Jonesy 3 B. & C. 144.) But it would be otherwise if 
the order contained no provision against the death of 
either party defeating the reference. (^Rhodes v. Haighy 
3 D. & B. 608.) Where a cause is referred at nisi 
prius, and the award is not made for several terms 
afterwards, the verdict cannot be entered without a 
special application to the court for that purpose. 
{Brooke v. Fearnsy 2 Dow. 144.) Where an award is 
lost the court will allow judgment to be signed upon 
an affidavit stating its contents. (^Hill v. Townsendy 3 
Taunt. 45.) 

If an order of reference contain a clause restraining 
the parties fix>m taking proceedings in error, they can- 
not move in arrest of judgment (^Chototies v. Brown, 
2 D. & L. 706) ; or for judgment noji obstante veredicto. 
{Steeple v. Bonsally 4 A. & E. 950.) And where the 
order of reference contained a clause restraining either 
party from bringing or prosecuting any action or suit in 
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any court concerning the premises referred, it was held, Chap. XVHL 
that the finding of the arbitrator was conclusire, and 
that the plaintiff could not move for judgment non ob^ 
stante veredicto, {Britt v. Pashley^ 1 Ex. 64.) 

A certain daj being fixed in the award for the pay- 
ment of money, although judgment maybe entered; yet, 
if execution be taken out before that day the court will 
set it aside for irregularity. {Callard v. Paterson, 4 
Taunt. 319.) Execution can only issue for the sum 
awarded, and not for interest accrued thereon. {Lee v. 
Lingardy 1 East, 400.) 

By the C. L. P. Act, 1854, s. 10, "Any award Signing judg- 
made on a compulsory reference under this act, may, by ™mp^ry 
the authority of a judge, on such terms as to him may w^ew^c«« 
seem reasonable, be enforced at any time after seven 
days fi'om the time of publication, notwithstanding that 
the time for moving to set it aside has not elapsed." 
On such a reference judgment must first be signed 
before execution. {Kendil v. Merrett, 25 L. J., C. P. 
251, and see sect. 3.) 



Sect. 4. — By Action^ 

The performance of an award may be enforced by in what cases 
action, whether the submission be by deed, by writing JjJ^^^*^^ 
not imder seal, or by parol, by judge's order, order of 
nisi priusy rule of coiurt, or order of equity. When the 
submission cannot be made a rule of court an action is 
the only remedy at law for enforcing the award. An 
action may be maintained against the party liable to 
perform the award, at the same time that he is im- 
prisoned for non-performance. {R. v. Hemsworth, 3 
C. B, 745.) 
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Debt on the 
award. 



Debt on the 

arbitration 

bond. 



Chap. XVIIT. An action for debt on the award lies to recover a 

sum awarded in all cases^ whether the submisdon be by 
rule of court, or by deed, or other agreement in writing, 
or by parol. (2 Saund. 626 ; Perry v. Nicholson, 
1 Burr. 278.) Before 3 & 4 Will. 4, c. 42, debt 
would not lie against an executor or administrator, on 
an award upon a submission entered into by his testator 
or intestate. That statute (sect 14), however, enacts 
that an action of debt on simple contract shall be main- 
tainable against an executor or administrator. 

Where the submission is by bond, an action of debt 
on the bond may be maintained for non-performance of 
the award, whether it be to pay money or perform some 
collateral act; and it is the preferable remedy . (^Ferrer 
V. Oveny 7 B. & C. 427.) Where parties, who had 
submitted disputes to arbitration by mutual bonds, by 
indorsement under seal on the bonds of submission, 
made within the time limited for making the award, 
agreed that the time should be enlarged to a future day, 
it was decided that an action of debt on the bond would 
lie for non-performance of an award made after the 
original time had expired, but within such enkrged 
time; for such indorsement operated as a defeasance, or 
further defeasance to the original bond. {Greig v. 
Talboty 3 D. & K. 446.) But if the indorsement had 
not been under seal, it is quite clear that an action 
could not have been maintained upon the bond for non- 
performance of the award, for a defeasance to a bond 
can only be created or varied by deed. {Brown v. 
Goodman^ 3 T. R. 592, n.) The remedy in the latter 
case would be in debt on the award, or assumpsit on 
agreement of submission. 

Where the submission is by deed, an action of cove- 
nant will lie for non-performance of the award. {Marsh 



Covenant on 
the submiBsion 
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V. Bulteely 1 D. & R. 106 ; Charnley v. Winstanleyy Chap. XVIII. 
5 East, 266.) 

In all cases where the submission is by an instrument Assumpsit, 
not under seal, or bj parol, an action of assumpsit will 
lie for non-performance of an award, whether the award 
is to pay money or do some other act. {Pursloto v. 
Baily, 2 Ld. Raym. 1040.) 

In an action on an award, if the award be bad, and Defence to 
so appear on the fitce of the declaration, the defendant 
may demur (Fisher v. Pimhleyy 11 East, 188 ; Sim v. 
Edmonds, 23 L. J., C. P. 229) ; or if the award be 
defective for reasons not appearing on the face of the 
declaration, or even on the award, such as that the 
arbitrator has exceeded his authority, has not awarded 
on all matters submitted to him, or that it is not final, 
is uncertain, or the like, the defendant may take advan- 
tage of such matter by plea. (Mitchell v. Staveley, 
16 East, 58 ; Cargey v. Aitcheson, 3 D. & K. 433 ; 
Ferry v. Mitchell, 12 M. & W. 792 ; Beckett v. Mid- 
land Bail, Co.y 37 L. J., C. P. 11.) But the corrup- 
tion or other misconduct of the arbitrator in making his 
award, not appearing on the &<;e of the award, cannot 
be pleaded : the party's only remedy in such a case is 
by bill in equity, or by motion to set aside the award. 
(Whitmore v. Smith, 31 L. J., Ex. 107; 7 H. & N. 
509 ; In re Hall and Hinds, 2 M. & G. 847.) 

Where money is awarded to be paid at a particular Interest 
time and place, if duly demanded there on the day, 
interest firom that day, together with the principal, may 
be recovered in an action on the award. (Finhorn v. 
Tuckington, 3 Camp. 468.) So, where no particular 
time is mentioned, interest runs from the time of de- 
mand. (Johnson v. Durant, 4 C. & P. 327.) Interest 
can, however, only be recovered by action, and not on 
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Chap. XVUL a motion for attachment (ante, p. 217)» or on an execu- 
tion under 1 & 2 Vict c. 110 {Doe d. Moody t. 
Squire, 2 Dow., N. S. 327), or on an execution issued 
on a judgment entered up pursuant to the award. {Lee 
v. Lingard, 1 East, 400.) 

When the award gives the costs of the reference, but 
does not fix the amount, they need not be taxed be£>re 
an action is commenced to recorer them, but they oiight 
to be taxed before trial. {Holdsworth y. Wilson, 32 
L. J., Q. B. 289; 3 B. & S. 1.) When the costs of 
the award paid to the arbitrator are alone sought to be 
recovered firom the defendant, and there is no suggestion 
that thej are excessive, they need not be taxed. ( ThreU 
fall V. Fanshawe, 19 L. J., Q. B. 334.) 



Coats, to be 
taxed before 
action for. 



Wben a bill 
will lie. 



Part perform- 
ance. 



Sect. 5. — By Bill for Specific Performance. 

The courts of equity will decree specific performance 
of an award, in all cases where the thing ordered to be 
performed is such as would be enforced, if the same 
were by agreement amongst the parties. Thus, a bill 
will lie for specific performance, where anything is 
awarded to be done in specie, as the conveyance of land 
or the like (Hall v. Hardy, 3 P. Wms. 190 ; fFood v. 
Griffith, 1 Swanst. 54), unless there be imcertainty in 
the award. (Hopcraft v. Hickman, 2 S. & S. 130.) 
But a bill will not lie to compel the execution of an 
award for the payment of money ; the proper remedy, in 
such case, is either by action, or attachment on the 
award. (3 P. Wms. 190, n.) 

There are cases in which the court has specifically 
enforced an award not binding in form of law {Norton v. 
Mas call, 2 Vem. 24) ; but to warrant interference in 
such a case there must have been assent or part per* 
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formance, and in Blundell v. Brettargh (17 Ves. 232), Chap. XVnL 
Lord Eldon said, he had met with no authority for the 
specific performance of an award bj arbitrators, ap- 
pointed for the valuation of interests, where their acts, for 
the purpose of carrying into effect the agreement for an 
award, were not valid in law, as to time, manner, or 
other circumstances, unless, in the cases of acquiescence 
or part performance ; and accordingly, in the case before 
him, refused specific performance of an agreement to 
sell at a valuation, which, on the construction of the 
aereement, the court held was to be made durins: the 
kL of the parties, one of them having died before the 
award was made. 

The interference of the Court of Chancery to compel Perfonnance 

• /« i» •• • /••. -I* ..of an award 

specific performance, is, in exercise of its ordmaryjuns- enforced as of 
diction as applied to agreements, and not of any juris- * «>»fc»ct 
diction peculiar to awards ; it follows that many, if not 
all the principles applicable to ordinaiy suits of that 
nature, must apply. (Fiy on Specific Performance, 
415.) Where, therefore, the agreement contained in 
the submission is such in its character as, whether from 
its unreasonableness, unfaimess, or imprudence the court 
would not specifically enforce, this will prevent its inter- 
ference in respect of the award founded on it. Nor can 
the court interfere where the award is excessive or 
defective ; — not if it be excessive — ^for so far as the arbi- 
trator has gone beyond his authority, there is no bind- 
ing agreement between the parties ; not if it be defective 
— because the parties had agreed to be bound by his deci- 
sion on the whole, and not on part of the matters sub- 
mitted to him. {Nickels v. Hancock^ 7 De G., M. & 
G. 300.) And although an award of part of the matters 
referred may be good^ equity will not enforce it unless 
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Chap. XVm. of all matters referred. {Hide v. Pettit, 1 Ch. Ca. 

185.) 

Unreasonable- The court will not generally take into considera- 
tion the reasonableness of an award in replj to an 
application for specific performance; for the arbitra- 
tors being judges of the parties' own choosing, it has 
been held that the award cannot be objected to bj 
either of the parties on the ground of its unreasonable- 
ness. {Ives V. Medcalfe^ 1 Atk. 64.) Thus, in Wood 
V. Griffith (1 Swanst. 43), the court enforced q>ecific 
performance of an award, which ordered the sale of an 
estate under circumstances which greatlj depreciated 
its value. But the rule that the coiut will not consider 
the reasonableness of an award cannot be lud down as 
an universal one. {Parken v. Whitby y T. & R. 366 ; 
Nickels V. Hancock, 7 De G., M. & G. 300.) The 
court will not grant specific performance unless it can 
give full relief to both parties. {Blackett v. Bates, L. 
R, 1 Ch. Ap. 117.) 

The court could not enforce specific performance of a 
contract, part of which is left to be decided by arbitra- 
tion, and has not been so decided. ( Tillett v. Charing 
Cross Bridge Co., 26 Beav. 419.) 

Although the submission contains an agreement that 
it shall be made a rule of a court of common law, so 
that the Court of Chanceiy would have no jurisdiction 
to set aside the award ; yet a bill for specific perform- 
ance may be filed. {Hawksworth v. Brammally 6 M. 
& C. 281 ; Auriol v. Smith, 1 T. & R. 121.) 

Effect of other It seems that even if an award be one of which spe- 

procee mgs. ^.g^ performance might be enforced, a party could not, 

after having taken ineffectual proceedings to set it aside, 
enforce specific performance. {Blackett v. Bates, L. 
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R., 1 Ch. App. 117.) But it is no ground to prevent Chap. XVIIL 
a decree for specific performance that the Court of 
Eong's Bench had granted an attachment against the 
defendant for non-performance of the award, in refusing 
to execute an authority to sell an estate, and had dis- 
charged the attachment on receiving their officer's 
report that the defendant had not been guiltj of a 
contempt. {Woodv, Griffithy 1 Swanst. 43.) 

The specific performance of an award which directs illegality and 
the doing of illegal acts will not be enforced. ( Walters ^^^^^ 
V. Morgan, 2 Cox, 369.) Nor will the court grant 
specific performance when a long time has elapsed 
without any attempt to enforce the award. {Eads v. 
Williams, 24 L. J., Chanc. 531.) 



R. H 



PAET I. 

PRECEDENTS. 



No. I. 

Clause in an Instrument providing for the Reference 

of future Disputes, 

Pboveded always, and it is hereby agreed and declared, 
that if any doubt, dispute, question, difference, or contro- 
yersj shall arise between the said parties to these presents, 
or their respective heirs or assigns [or "executors or 
administrators," or such other representatives of the re- 
spective contracting parties as the other portions of the 
instrument are intended to bind], touching these presents 
or any clause or thing herein contained, or the construction 
hereof, or any matter in any way connected with these 
presents or the operation thereof, or the rights, duties, or 
liabilities of either party in connection with the premises, 
then and in every or any such case the matter in question 
or difference shall be referred to two arbitrators, or their 
umpire, pursuant to, and so with regard to the mode and 
consequence of the reference, and in all other respects to 
conform to the provisions in that behalf contained in " The 
Common Law Procedure Act, 1854," or any then subsisting 
statutory modification thereof; and upon every or any such 
reference the arbitrators and umpire shall respectively have 
power to examine the parties and witnesses upon oath or 
affirmation, and to take the opinion of such counsel as they 
or he may think fit upon any question of law that may arise, 
and at their or his discretion to adopt any opinion so taken, 
and to obtain the assistance of such accountant^ surveyor, or 

r2 
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valaer, as thoj or he may think fit, and to act upon any 
statement of accoants, survej, or valuation thus obtained, 
and either to fix, settle, and determine the amount of the 
costs of the reference and award respectively, or incidental 
thereto, to be paid by both parties or by either party, or to 
direct the same to be taxed either as between solicitor and 
client, or as between party and party, or otherwise, and to 
direct and awai*d when, and by, and to whom such costs 
shall be paid: And that all deeds, papers, writings, and evi- 
dence that shall be in the possession or under the control of 
the said parties, shall be produced to and deposited with the 
arbitrators or the umpire, at their or his request: And that 
the submission to reference hereby made may at any time be 
made a rule of any court of law or equity on the application 
of any party interested, and that the court may remit any 
matter to the arbitrators or the umpire with any directions 
the court may think fit. 



No. II. 

Appointment of an Arbitrator under a Clause 
referring future Differences, 

Whereas by an indenture bearing date, &c., and made 
between A. B. of the one part, and me C. D. of the other 
part, it is provided that disputes and differences arising be- 
tween the parties thereto shall be referred to two arbitrators 
or their umpire as therein mentioned. And whereas dis- 
putes and differences, within the meaning of the said pro- 
viso, have arisen, and are now depending between the 
said parties thereto. Now, therefore, in pursuance of the 
said proviso in the said indenture contained, I, the said 

C. D., do hereby nominate and appoint you, X. Y. of y 

to be the arbitrator on my behalf of and concerning the pre- 
mises. 

As witness my hand this day of 18 . 

CD. 

To X. Y., Esquire. 
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No. III. 

Notice of the Appointment to the other Party. 

Sir, 

I hereby give jou notice that I have this day appointed 
X. Y. of &c., to be the arbitrator on my behalf, to settle by 
arbitration in pursuance of the proviso in that behalf con- 
tained in an indenture dated, &c., the disputes and differ- 
ences that are now depending between us. And I hereby give 
you further notice within seven days from the service of 
this notice on you, to name an arbitrator to act on your 
behalf in the matter of the said disputes and differences, or 
failing to do so the said disputes and differences will stand 
referred to the said X. Y. alone. 

CD. 
To A. B. 



No. IV. 

Submission of all existing Differences to a single 

Arbitrator — Short Form, 

1. We, the undersigned, hereby agree that X. Y. of 
shall decide all matters in dispute between us, and 



for that end shall have all the powers given by The Common 
Law Procedure Act, 1854, to a sole arbitrator, and may 
direct either of us to do or submit to any act, or to sign or 
execute any instrument, and may obtain such professional 
assistance, and may give such directions as to costs as to him 
shall seem meet. 

2. This submission may be made a rule of any of the 
superior courts, and shall not be determined by the death of 
either of us. 

Witness our hands this — — day of . 

A, B. 

CD. 
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Na V. 

Submission of Specific Differences to a Single Arbi^ 

trator — Short Form. 

An Agreement made the day of ^ 18 , 

Between A. B. of of the one part> and C. D. of 

of the other part : Whereas disputes and differences have 
arisen and are now depending between the said A. B. and 
C. D. relative to [set forth the matters in dispute'] : And 
WHEREAS the said parties hereto, for the purpose of putting 
an end to such differences, have agreed to refer the same to 
arbitration in manner hereinafter appearing: Now these 
PRESENTS WITNESS, and it is hereby agreed and declared as 
follows (that is to say): — 

1. It shall be and is hereby referred to E. F., of ^ 

and in case of his death, incapacity, or unwillingness to act, 
to G. H. of , to award and determine [set forth the 

specific matters to be determined'}, and all other matters in 
controversy arising out of the subject of this reference or in 
anywise incidental thereto. 

2. The arbitrator acting in the matters hereby referred 
shall make his award under his hand on or before the ' 
day of  next, or within such extended time, not ex- 
ceeding calendar months after that day, as the said 

arbitrator shall by writing under his hand appoint 

3. The said arbitrator shall have power to order and de- 
termine what he shall think fit to be done by either of the 
parties hereto respecting the matters in difference. 

4. The said arbitrator shall have power either to finally 
settle and determine the amount of the costs, charges, and 
expenses (if any) awarded by him, or to direct such costs to 
be taxed as between solicitor and client or otherwise, or to 
direct such costs and expenses to be ascertained and settled 
by any other person or persons, and to direct and award 
when, and by, and to whom, and in what manner such costs, 
charges, and expenses respectively, shall be paid. 

5. The respective parties hereto will produce all such evi- 
dence (documentary or otherwise) in their possession or 
under their control as the said arbitrator may require, and 
will do and cause to be done all other things necessary and 
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convenient for enabling the said arbitrator to make his award 
without delay, and will in all things abide bj and perform 
the said award when made. 

6. This submission maj be made a rule of the court of 

by either party without the consent of the other 

party, and shall not be revoked by the death of either party 
before the making of the said award. 

In WITNX88, &c« 

No. VI. 

Submission to two Arbitrators or their Umpire by 

Deed — Ampler Form, 

This Indentube, made the  day of , 18 , 

Between A, B. of, &c« of the one part^ and C. D. of, &c. of 
the other part. [^Recite disputes^ and agreement to refer'] : 
Now THIS Indenture witnesseth, that in pursuance of 
the said agreement, each of the parties hereto, so far as the 
covenants herein contained are to be performed by him, doth 
hereby for himself, his heirs, executors, and administrators 
covenant and agree with the other of them, his executors 
and administrators, in manner following (that is to say) :— 

1. It shall be and is hereby referred to £. F. o( &c., and 
6. H. of, &c, 6r in case of their disagreement to their um- 
pire [appointed by writing under their hands before they 
enter upon the consideration of the matters referred]*, to 
award and determine [^set forth the matters to be deter- 
mified], . So that the award of the said arbitrators or um- 
pire, coDceming the same, be made and published in writing, 
ready to be delivered to the said parties or either of them, 
or if they, or either of them, shall be dead before the making 
of the same, to their respective personal representatives re- 
quiring the same, on or before the day of 

next, or such further day as the said arbitrators, or their 
umpire, may by writing under their or his hand, indorsed 
on these presents, from time to time enlarge the time for 
making their or his said award. 

2* The said arbitrators, at any time before making their 

* If the words in brackets in claase 1 are retained, clanse 2 will be 
omitted. 
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award, may bj writiDgy indorsed on these presents^ appoint 
an umpire. 

3. The said parties hereto, their executors and adminis- 
trators, will in ail respects abide by, observe, perform, and 
obey the said award so to be made and published as afore- 
said. 

4. All books, deeds, papers, writings, and evidence in the 
possession or under the conti*ol of the respective parties, re- 
lating to the matters referred, shall be produced to and de- 
posited with the said arbitrators, of their umpire, at their 
or his request. 

5. The said parties respectively will do all other acts 
necessary to enable the said arbitrators, or their umpire, to 
make their or his award herein, and neither of them will 
wilfully or wrongfully do, or cause to be done, any act to 
delay or prevent the said arbitrators, or their umpire, from 
making their or his award. And if either of the said parties 
shall wilfully or wrongfully do, or cause to be done, any such 
act as aforesaid, he shall pay to the other party such costs 
as the said arbitrators or their lunpire may in writing declare 
to be reasonable. 

6. The said arbitrators, or their umpire, shall have general 
authority to require from either of the said parties such 
written statements and explanations as may be required. 

7. In case either party refuse or fail after reasonable 
notice to attend, either personally or by counsel or attorney, 
before the said arbitrators, or their umpire, at any meeting 
which they or he may appoint, it shall be lawful for them or 
him to proceed ex parte as effectually as if such party were 
present. 

8. The said arbitrators, or their umpire, may in their or 
his said award order either pai*ty to do or to submit to any 
acts or to sign or execute any written instrument, and in the 
latter event may direct by whom and at whose expense the 
same is to be prepared, and may name any counsel by whom 
the same shall be settled in case the parties cannot agree 
thereon, 

9. The costs of this reference and the award shall be in 
the discretion of the said arbitrators or their umpire, who 
may direct when and to and by whom and in what manner 
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the same or any part thereof shall be paid, and whether the 
same respectively ought to be paid as between solicitor and 
client or as between party and party. 

10. Neither of the parties hereto will bring or prosecute 
any action or suit in any court of law or equity against the 
other or against the said arbitrators or their umpire or either 
of them, for or in respect of the said matters in difference 
or any or either of them, or the said award to be made in 
pursuance of this submission. 

11. This submission may be made by either of the parties 
hereto, without the consent of the other party, a rule of the 
court of . 

12. Should either of the said parties hereto dispute the 

validity of the said award or move the court of [^the 

court of which the submission is to be made a rule'\ or any 
other court to set the same or any part thereof aside, or in 

any other event, the said court of or any judge of the 

superior courts at Westminster shall have power at any time 
and from time to time to remit the matters hereby referred, 
or any or either of them, to the re-consideration and re- 
determination of the said arbitrators or their umpire, and 
with, upon and subject to such directions, powers and terms 
as to the said court or judge may seem proper. 

In witness, &c. 



No. VIL 

Submission by Bond — Referring Disputes between 

a Landlord and Tenant. 

E[now all men by these presents, that I, A. B., of, &c., 
am held and firmly bound to C. D., of, &c., in the sum of 

£ of lawful money of Great Britain, to be paid to the 

said C. D., or to his certain attorney, executors, administra- 
tors or assigns, for which payment well and truly to be 
made I bind myself, my heirs, executors and administrators, 
firmly by these presents. Sealed with my seal. Dated the 
day of ^ 18 . 

Whereas differences have arisen and are now depending 
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between the aboTe-bounden A, B. and the above-named C. D. 
conceming the occupation, management and cultivation by 

the said C. D. of a certain farm called ^ situate at 

, the property of the said A. B., h&tely held by the 
said C. D. as tenant thereof, and abo concerning the payment 
of the several sums of money paid, laid out and expended by 
the said A. B. for ploughing, harrowing and manuring the 
said farm previously to the said C. D. entering upon the same 
as tenant, and likewise concerning the rent payable in respect 
of the said farm from the said C. D., and all which differences 
and demands conceming the same the said parties have agreed 
to refer to the award and determination of G. L. of the 
Middle Temple, barrister-at-law : Now thb condition of 
this obligation is such that if tiie above-bounden A. B^ his 
heirs, executors and administrators and every of them do and 
shall on his or their part and behalf in all things well and 
truly stand to, observe, perform and keep the award and 
final determination of the said G. L., of and conceming the 
occupancy and management of the said farm, and the sum 
laid out by the said A. B. in the cultivation of the same, and 
the rent payable in respect of the same, and also touching 
all other matters in dispute between the said parties [in re- 
spect of the premises], so as the said award be made in 
writing under the hand of the said G. L., ready to be deli- 
vered to the said parties in difference, or if they or either 
of them shall be dead before the making of the award, to 
their respective personal representatives who shall require 

the same on or before the day of next, or 

within such extended time not exceeding months 

after that day as the said G. L. shall by writing under his 
hand appoint, then the above-written obligation to be void, 
otherwise to remain in full force. And the said A. B. and 
C. D. do hereby consent and agree that this submission shall 

be made a rule of the court of at the instance of 

either of the parties, their executors or administrators. And 
it is further agreed by and between the said A. B. and C. D. 
that, &c. [add any other clauses that may be necessary"]* 

Signed, sealed and delivered in the 
presence of . 

[Note. — ^A bond similar in all respects will be executed 
by C. D. to A. B.] 
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No. VIII. 

Reference by order of Nisi Prius on the usual 

TermsJ* 

■> At the sittmg of Nisi Prius, held at , on 

To wit. J the ' day of ^ in the year of our 

Lord 18 , before the Honourable Sir ^ one of the 

barons [or justices] of our lady the Queen, of her Court of 
Exchequer. 

B. j It is ordered by the court, by and with the consent of 
V. > the parties, their counsel and attorneys, that the jury 

D. J find a verdict for the plaintiff for £— y the claim 

in the declaration, costs forty shillings, subject to the award 
[certificate], order, arbitrament, final end and determination 
of S. U. of, &c., who is hereby empowered to direct that a 
verdict shall be entered for the plaintiff or defendant, or a 
nonsuit entered, as he shall think proper and to whom this 
cause [and all matters in difference between the said parties] 
is [are] hereby referred, so as the said arbitrator shall make 
and publish his award [or certificate] in writing concerning 
the matters hereby referred, ready to be delivered to the 
said parties or either of them, or if they or either of them 
shall be dead before the making of the said award [or certi- 
ficate] to their respective personal representatives who shall 

require the same, on or before the day of 

next ensuing, with liberty to the said arbitrator, by any 
writing under his hand, to be indorsed hereon, from time to 
time to enlarge the time for making his said award [or cer- 
tificate]. It is also ordered that the said arbitrator shall 
have all the powers as to certifying, amending, and other- 
wise of a judge sitting at nisi prius. And it is also ordered 
that the costs of this cause shall abide the event of the said 
award [or certificate], and the costs of the reference and 
award [or certificate] shall be in the discretion of the said 
arbitrator, who may award or certify by and to whom and 
in what manner the same shall be paid. And it is also 

• In references by order of niH priv9, judge's order, &c., printed 
forms are used, similar in effect to this precedent, which is therefore 
inserted chiefly as explanatory of the text (p. 30), as to what are 
" osoal terms." 
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ordered, by the like consent, that the said arbitrator shall 
have authority to hear, receive, and examine evidence 
touching the matters hereby referred, and that the said 
parties shall produce before the said arbitrator all such books, 
deeds, papers, and writings relating to the matters in differ- 
ence between them, as the said arbitrator shall require. 
And it is also ordered that the said arbitrator may find 
generally for the plaintiff or for the defendant, and need not 
find upon any specific issues unless required to do so. The 
costs of any such specific issues (if found) to abide the event. 
And it is also ordered, by the like consent, that the said 
parties shall, on their respective parts, in all things stand to, 
obey, abide by, perform, fulfil, and keep the award, order 
[certificate], arbitrament, final end and determination of the 
said arbitrator, so to be made and published as aforesaid. 
And that neither of the parties shall proceed in or allege 
error, or prosecute any action or suit, at law or in equity, 
against the said arbitrator or against each other respectively 
for any matter relating to the arbitmtion or the award [_or 
certificate] to be made in pursuance of this order. And that 
if either party shall by affected delay or otherwise wilfully 
prevent the said arbitrator making his award [or certificate], 
he or they shall pay to the other such costs as the said 
court shall think reasonable; and that if either of the said 
parties shall, after reasonable notice, and without such 
excuse as the said arbitrator shall adjudge to be reasonable, 
fail to attend any meeting, then the said arbitrator may 
proceed ex parte. And it is also ordered, by the like con- 
sent, that either of the said parties shall be at liberty to 

move the said court of y that this order may be made 

a rule of that court, and that in the event of any other appli- 
cation to the said court on the subject of this reference or 
the said award [or certificate] so to be made and published 
as aforesaid, the said court or a judge may at any time and 
from time to time refer back to the said arbitrator the whole 
or any part of the matter hereby referred upon such terms 
as the said coiu't or judge shall think proper. 

By the Court. 
, Associate. 
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No. IX. 

Order of Reference of County Court. 

In the county court of holden at . 

Between A. B., plaintiff, 
and 
C. D., defendant. 

Bj the consent of the plaintiff and defendant it is, at a 
court holden this day, ordered that all matters in difference 
in this cause [and all other matters within the jurisdiction 
of this court, in difference between the said parties] be re- 
ferred to of , whose certificate, to be made or 

given on or before the day of , 18 , shall be 

entered as the judgment in this cause ; and it is further 
ordered, that the time for making or giving such certificate 
may be from time to time enlarged by the judge of the court in 
his discretion, for such time as he shall, by indorsement to be 
by him made on this order, direct; and that the said certificate, 
when made or given, may be referred back again to the said 
arbitrator at the like discretion of the said judge without the 
further consent of the said parties ; and in case either of the 
said parties shall neglect or refuse to attend any appointment 
to be made by the said arbitrator for proceeding under this 
order, after two days' notice thereof in writing shall have 
been given to him by serving the same personally or by 
leaving it at his last or usual place of abode, the said arbi- 
trator shall be at liberty to proceed ex parte on the matters 
of the said reference, and his certificate shall be as valid as 
if both the said parties had duly attended before him ; and 
it is further ordered, that the costs of the said reference 
shall bo in the discretion of the arbitrator, and that the costs 
of the action shall abide the event ; and it is lastly ordered, 
that the submission to arbitration shall not be revocable by 
either party. 

Given under the seal of the courts this day of 



By the Court, 

^ Registrar. 
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Special Clauses in Submissions. 



No. X. 

In a Submission by an Executor or Administrator'^ 
Reference not to be an Admission of Assets. 

The sabmission to reference hereby made shall not be 
deemed or taken to be an admission by the said A. B. that 
he has assets of the said [dececLsed'] ; but the said A. B. shall 
be at liberty to deny before the said arbitrator at any time 
before the case is closed that he has at the time of such 
denial assets in his hands lawfully liable to the demands of 
the said C. D. ; and if the said A. B. shall make such denial 
as aforesaid, the said arbitrator, if requested by the said C. D., 
shall inquire whether or not the same be true. If the said 
arbitrator shall by his award find any sum of money to be 
due to the said C. D., he shall, if he shall find that the said 
A. B. had at the time to which the said inquiry referred, 
assets liable to the demands of the said C. D., direct the said 
A. B. to pay to the said C. D. the said sum awarded to be 
due, or so much thereof as the assets so found to be liable 
shall be sufficient to satisfy. And if the said arbitrator shall 
find that the said A. B. had no such assets or not sufficient 
to pay the whole amount so awarded to be due to the said 
C. D., he shall be at liberty to award that the said A. B. 
shall pay to the said C. D. the said amount (or so much 
thereof as the assets in hand do not avail to satisfy as afore- 
said) out of any assets which may have come into the hands 
of the said A. B. since the time included in the said inquiry 
as aforesaid, or which may thereafter come into them. And 
if the said arbitrator shall find any sum of money to be due 
from the said C. D. he shall direct the latter to pay the same 
to the said A. B. 
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No. XI. 



Particulars of Claims, 6fc. to be furnished by each 

Party. 

Each of the said parties within — i— * days from the date 
of these presents, shall deliver to the other of them, and to 
the said arbitrator, a full and particular account in writing 
of all his claims, and of all the items thereof, giving credit 
for all payments, counter-claims and deductions, and leaving 
a margin of at least two inches and a half on each page, and 
shall at the same time deliver all contracts, writings, maps, 
plans, and drawings, or copies thereof, that may be necessary 
to illustrate the said account. 

Each of the said parties, within -^— days after re- 
ceiving the said accounts from the other of them, shall state 
in writing against each item, either actually or by reference 
in the margin in the said account, or of a copy thereof, 
whether he admits such item in the whole, or in any and 
what amount ; and in case he objects to such item shall so 
state whether he objects to the whole, or to any and what 
part thereof, and, as far as possible, the grounds of such 
objection, with reference to maps, plans or drawings where 
necessary to illustrate such objection ; and each of the parties 
shall deliver such statement to the other of them and to the 
said arbitrator. 

The same course shall be adopted concerning any set off 
or counter claim adduced by either of the parties against the 
demands of the other of them. 



No. XII. 

Evidence. 
The witnesses in this reference shall be examined on 



oath. 



The arbitrator may, in his absolute discretion, admit as 
evidence any affidavit or statutory declaration concerning the 
matters in difference (and whether the same may have been 
made in any other proceeding or in contemplation of this 
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reference), a copy thereof having been given three days 
previously to the party against whom the same is offered ; 
but the person whose evidence is so taken shall be subject 
at any time to cross-examination by such party, if he shall 
think fit to bring him or her before the said arbitrator. 

No. XIII. 
Costs. 
The costs of the reference and award shall abide the event 
of the award. 



The costs of the cause shall abide the event of the award 
as to the cause, and the costs of the reference and award 
shall be in the discretion of the arbitrator. 



Each of the said parties shall bear and pay his own costs 
of and attending the reference, and the costs of the award 
shall be borne and paid by the said parties in equal propor- 
tions. 



The arbitrator shall have the same power of certifying 
which a judge at nisi prius would have had on the trial of 
the said cause. 

No. XIV. 

Power to employ an Accountant, 

The arbitrator shall be at liberty to employ an accountant 
to whose examination he may submit such accounts connected 
with the matters hereby referred as he shall think fit. And 
the said arbitrator may act upon any statement of accounts 
given by such accountant without being obliged to verify the 
same. 

No. XV. 

Power to have Mapsy 8fc. made. 
The arbitrator shall have power to cause such maps, plans 
and admeasurements to be made and taken as he shall deem 



i 
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necessary or expedient, and the costs and expenses thereof 
shall be in the discretion of the said arbitrator. 



No. XVI. 

Power to fie Price of Land and employ a Surveyor y — 
in a Submission between a Vendor afid Purchaser. 

The arbitrator shall have power to fix the price and terms 
upon which the said, &c. shall be sold by the said E. F. to 
the said G. H., and to and for that end or for any other pur- 
pose in relation to the premises he may, if he shall think fit 
so to do, require the aid and take the opinion of any surveyor 
or surveyors or other person or persons, and adopt such other 
measures and give all such directions as shall to the said 
arbitrator appear advisable or expedient. 



No. XVII. 

Power to make several Awards. 

The arbitrator may from time to time make his award 
upon any question or questions in dispute between the said 
parties that may have arisen, and he shall not by so doing be 
deemed or taken to have determined his authority until all 
matters relating to the premises shall have been finally dis- 
posed of. 

No. XVIII. 

Appointment of a third Arbitrator by the two others 
pursuant to the Submission. 

We, the within-named E. F. and G. H., by this memoran- 
dam in writing under om* hands made before entering upon 
the consideration of the matters within referred, do hereby 
nominate and appoint J. K., of &c., to be the third arbitrator 
to act with us according to the provisions of the within-con- 
tained indenture [or other instrument^ provided that he do 

B. S 
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within days from the date hereof consent to act. In 

witness whereof we have hereunto set our hands the — — 
day of 18 . 

No. XIX. 

Appointment of Umpire, 

We, the within-named, &c. do hereby appoint J. K., of 
&e., to be the umpire pursuant to the provisions contained 
in the within-written agreement of reference, provided that 

he do within days from the date hereof consent to 

act. As witness our hands this day of .^^— lb . 



No. XX. 

Appointment of a Meeting by Arbitrator. 

In the matter of an arbitration between A. B. and C. D. 

I appoint the day of — next, at the hour of 

' o'clock in the forenoon, at [the pl<ice\ for 



proceeding in this reference. 
Dated. 

To attorney for A. B. 

and attorney for C. D. 



E. F. [arbitratorj] 



No. XXI. 

Appointment of Meeting with Notice of Intention to 

proceed ex parte. 

B. V. D. 

I appoint the day of next, at the hour of, &c. 

at for proceeding in this reference, and I give notice 

that in C€iso either party absents himself I shall, at the re- 
quest of the party present, proceed with the reference ex 
parte. 

Dated. 

E. F. [arbitrator. '\ 
To A. B. and C. D. or 
their attornies. 
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No. XXII. 



Enlargement of Time by Arbitrator under a Power in 

the Submission, 

I, the within-named A. B., hereby [(/^ a second enlarge- 
ment " further"] enlarge the time for making my award con- 
cemiDg the matters comprised in the within-written submis- 
sion until the day of 18 . 

A. B. 

Dated the day of , 



No. XXIII. 

Enlargement of Time by the Parties, 

We, the within-named A. B. and C. D., do hereby agree 
to allow unto the within-named arbitrators further time 
for making their award of and concerning the several mat- 
ters within referred to them, namely, until the day 

of now next ensuing. 

In witness, &c. 

[Note. This must be by an instrument of as high a nature 
as the submission.] 

No. XXIV. 

Notice to the Parties of the Award made. 

In the matter of a reference of matters in difference 
between A. B. and C. D. 

day of 18 . 

Gentlemen, 

I hereby give you notice that I have this day made and 
published my award of and concerning the above matter, 
and that the same now lies at my chambers ready for deli- 
very upon payment of my charges amounting to £ , 

X. Y. [arbitrator.'] 
To A. B. and his attorney, 
and to C. D. and his attorney. 

s2 
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No. XXV. 



Award by a single Arbitrator determining Cross 
Claims and ordering Payment of a Sum by one 
Party to the other. 

To ALL TO WHOM these presents shall come, I, G. L., of 
the Middle Temple, esquire, barrister-at-law, send greeting. 

Whebeas bj an agreement in writing, dated the day 

of , and made between A. B., of, &c., of the one part; 

and C. D., of, &c., of the other part ; the said parties agreed 
to refer all matters in difference between them [^i/ necessary 
add " relative to," &c., stating the specific matters'] to me 
the said G. L., so that I should make mj award thereon, 
ready to be delivered to the said parties, on or before the 

day of next ; and further agreed, that the 

costs of and attending such reference and of my award 
should be in my discretion. Now know te that I, the said 
G. L., having taken upon myself the burthen of the said 
reference, and having heard, examined, and considered the 
witnesses and evidence of both the said parties concerning 
the said matters so referred to me as aforesaid, do make and 
publish this my award, of and concerning the same, in manner 
following, that is to say, I award and determine, of and 
concerning the said matters referred to me as aforesaid, that 
the said C. D. has a just and valid claim and demand against 

the said A. B. to the extent of £ y and that the said 

A. B. has a just and valid claim against the said C. D. to the 

extent of £ [a less sum], so that, after deducting the 

latter sum from the former, there remains justly due to the 

said C. D. from the said A. B. the sum of £ , And 

I award, that the said A. B. do and shall, on the day 

of next, pay the said sum of £ unto the said 

C. D., at his shop in street, , between the 

hours of 11 and 12 of the clock in the forenoon. And 
I award, that the said sum of £ shall be paid, ac- 
cepted and taken as and for full satisfaction and dischai^e, 
and as a final end and determination of the said differences 
in the matters so referred as aforesaid, and all demands upon 
or in respect of the same by either of the said parties against 
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the other of tLem. And I further award, that the said A. B. 

shall hear and paj his own costs of and attending the said 

arbitration, and shall pay to the said C. D. his costs of and 

attending the said arbitration, and shall pay the costs of this 

mj award. And I determine the costs of the said C. D. to 

amount to £ . 

In witness whereof I have hereunto set my hand this 

 day of . 

G. L. 



Signed in the presence of . 

The testimonium clause to the duplicate copy of the award 
will be, " In witness whereof I have set my hand to this 
duplicate of my award this day of ." 



No. XXVI. 

Award by three Arbitrators^ on a Submission by 
several Persons^ respecting Claims under three 
Wills. 

To ALL TO WHOM, &c., We [three arbitrators'] send greeting. 
Whereas by an agreement in writing, bearing date the 

day of , and made between J. H., of &c., of 

the first part; J. M., of &c., and Jane his wife (late Jane H, 
spinster), of the second part ; the Reverend J. S., of &c., 
claiming in right of his late wife, C. S., formerly C. H. 
spinster, now deceased, of the third part; C. H., of &c., 
spinster, of the fourth part ; and T. H., of &c., of the fifth 
part ; the said parties agreed to refer all and aU manner of 
claim and claims which they or any of them had, or pretended 
to have, by, from or under the several wills of T. T., long 
since deceased, G. H., deceased, and J. H., also deceased, 
respectively, to the award, order, arbitrament, and final de- 
termination of us the said [three arbitrators^ so as, &c. 
[recite time within which the award to be madcj power to 
direct what shall be done, and power over costs, Sfc], 
Now KNOW TE, that we the said [three arbitrators], having 
taken upon ourselves the burthen of the said arbitration, and 
having heard, and duly and maturely weighed and considered 
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the several allegations^ vouchers, and proofs, brought before 
ns, by and on behalf of the said parties in difference respec- 
tively, and having fully examined into their several alleged 
claims and interests, under the several and respective wills 
of the said T. T^ G. H^ and J. H., deceased, Do Fnn>, that 
the said T. T., by his said will, among other specific legacies, 
gave and bequeathed to his nephew J. T., who is yet living, 
the yearly interest of two hundred pounds, at the rate of four 
pounds ten shillings for one hundred pounds for a year, for 
and during the term of his natural life : and that afler the 
decease of the said J. T., the said testator gave and be- 
queathed the said principal sum of two hundred pounds unto 
and amongst all and every the child and children of his said 
nephew J. T., who should be living at the time of the de- 
cease of the said testator, to be equally divided between 
them, share and share alike : and that the said T. T., by his 
said will, gave, devised and bequeathed all the rest and 
residue of his estate, both real and personal (subject never- 
theless to the payment of his debts, legacies and funeral 
expenses, with which ho charged as well his real as his 
personal estate), to the said G. H., deceased, his heirs, exe- 
cutors and administrators, whom he appointed sole executor 
of his said will. And we further find, that the estate of the 
said T. T., which came to the hands and possession of l^e 
said G. H., deceased, was fully sufficient to satisfy and dis- 
charge all the debts, legacies and funeral expenses of the said 
T. T., and the expenses attending the execution of his said 
will : and that a certain freehold house, with a close of land 
adjoining and thereto belonging, with the appurtenances, 

situate, lying and being at , in the said county of 

— — , now in the possession or occupation of the said C. H., 
was part of the estate of the said T. T., and charged by him 
in and by his said will with the payment of his debts, legacies 
and funeral expenses, as aforesaid ; and remains subject to, 
and chargeable with, the bequest hereinbefore mentioned to 
the said J. T., and his children ; and further, that the said 
T. H., as surviving executor of the will of the said G. H., is 
entitled to the sum of one hundred pounds, secured by mortgage 
on a certain freehold house, with the appurtenances, situate 
at aforesaid, and known by the sign of the White 
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Lion^ in the tenure or occupation of W. E. : And we 
further find, that all claim, interest and demand which the 
said J. H., Jane M., or the said J. M. in her right, and the 
said J. S. in right of his said late wife, or either of them, 
ever had, in or upon the estate or effects or under or hj virtue 
of the wills of the said T. T., G. H. and J. H., or of either of 
them, have heen fully satisfied and discharged. And we hereby 
award, order and adjudge, that the said C. H., her heirs, 
executors or administrators shall, within one calendar month 
firom the day of the date hereof, deliver into the hands of the 
said T. H., or of his certain attorney, his executors or ad- 
ministrators, all deeds and other writings in her custody, 
possession or power, relating to, or in any way afiecting the 
said freehold house, with the appurtenances, known by the 
sign of the White Lion : And shall also, within one calendar 
month from the day of the date hereof, convey by a good and 
sufficient conveyance and assurance in the law, and deliver 
possession of the said freehold house and close, with the 

appurtenances, situate at aforesaid, and all deeds and 

other writings relating to or in any way affecting the same, 
or the title thereof, to the said T. H., or his certain attorney, 
or his heirs. And we farther award, that the said C. H., 
shall retain for her own use and benefit all other the effects 
which came, or which may hereafter come, to her hands or 
possession as executrix of the last will and testament of J. H. 
(save and except any rents which she may have received 
since the decease of the said J. H. for or on account of the 
said estate at  aforesaid) in full satisfaction of all 

daim, interest and demand which she has or ever had in or 
upon the estate and effects or under or by virtue of the said 
several wills of the said T. T., G. H. and J. H., or of either of 
them. And we do hereby further award that the said T. H. 
shall, out of the said mortgage on the said house, with the 

appurtenances, at ^ called the White Lion, and out of 

the said freehold house and close at y pay, satisfy and 

discharge the bequest to the said J. T. and his children, 
according to the direction of the said will of the said T. T. 
And we further award and order that the said C. H. shall 
account for and pay to the said T. H., his executors or adminis- 
trators, within one calendar month from the date hereof, all 
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rents which she may have received for or on acconnt of either 

of the estates at  and aforesaid, since the 

decease of her said brother J. H. And we do also award 
and order that the said T. H. shall pay and refiind to the said 
C. H., her executors or administrators all sum and sums of 
money which she may have advanced or paid the said J. T., 
for and on account of the interest of the said sum of two 
hundred pounds mentioned in the will of the said T. T., 
since the decease of her said brother J. H. Anb we do 
likewise award, order and direct, that the said T. H. shall 
within one calendar month from the date hereof pay or cause 
to be paid to the said C. H. the sum of twelve pounds twelve 
shillings, for and in full discharge of all expenses which she 

has been at in the repairs of the said houses at and 

aforesaid, or otherwise howsoever. And we do further 

award, that the said C. H. shall seal and execute to the said 
T. H. a release of all demands for or on account of any claim or 
interest in or upon the estate and effects, or under or by virtue 
of the wills of the said T. T., G. H. and J. H., or of either of 
them : and further, that the said C. H. do and shall within 
one calendar month from the date hereof deliver unto the 
said T. H., his executors or administrators, all books, accounts, 
discharges, releases and writings whatsoever respecting only 
the estates of the said T. T. and G. H., deceased, or either 
of them, and which are now in her custody, possession or 
power : and that when the said C. H. shall have fully com- 
plied with this our award in all things hereby ordered to be 
done by her, then the said T. H. shall seal and execute to her 
a similar release : and that the said J. H. and J. M. in right 
of his said wife, and the said J. S. in right of his said late 
wife, shall seal and execute similar releases to the said T. U. 
and C. H. And we also award and order that the said T. H, 
do and shall execute to the said C. H. a bond in the penal 
sum of eight hundred pounds under a condition to indemnify 
her the said C. H. against all demands of the said J. T. and 
his children who were living at the time of the decease 
of the said T. T., or any person or persons claiming through 
them ; and also against all and every other person or persons 
whomsoever claiming under the will and wills of the said T. T. 
and G. H., deceased, or either of them. And lastly, we do 
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hereby award and order, that the said T. H. shall pay or cause 
to be paid all charges and expenses attending the present 
arbitration. 
In Witness, &c. 



No. XXVII. 

Award by two Arbitrators of Compensation for Land 
taken under the Lands Clauses Consolidation Act. 

To ALL TO WHOM, &c., WO, A. B., of &c., and C. D., of 
&c., send greeting. Whereas I, the said A. B., have been 
duly appointed an arbitrator on the part of R. P., of &c., and 
I, the said C. D., have been duly appointed an arbitrator on 
the part of the Railway Company, (hereinafter re- 
ferred to as ** the Company,") for the purpose of settling by 
way of arbitration, in pursuance of the Lands Clauses Con- 
solidation Act, 1845, the amount of compensation to be paid 
by the company for the purchase of all the estate and inte- 
rest of the said R. P. in the lands and hereditaments specified 
in the schedule to a certain notice in writing under the hand 

of the secretary of the company, dated the day of 

, and described in a map or plan annexed to the said 

notice (of which schedule and map or plan, the schedule and 
map hereunder written and hereunto annexed are respec- 
tively copies), and also for the damage (if any) that may be 
sustained by the said R. P. by reason of the execution of the 
works of the company. And whereas the said R. P. by a 

notice in writing, dated the day of ^ and given 

by him to the company, described his interest in the said 
lands and hereditaments as an estate of inheritance in fee 

simple, and claimed the sum of £ for the purchase of 

his interest in the said lands and hereditaments, and the 

further sum of £ as compensation for injuiy which 

would be sustained by him by reason of the severing of the 
same lands from his other lands and otherwise injuriously 
affecting such other lands. And whereas the company 
offered to pay to the said R. P, the sum of £— — as and 
for the purchase of the said lands and hereditaments, and for 
compensation as aforesaid, and have not offered to pay any 
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larger or oUier sum whatever in respect of the same. Now 
KHOW TEy that wOy the said A« B. and C. D., having taken 
upon ourselves the hurthen of the said reference, and having, 
before entering into the consideration of any of the matters 
BO referred to us as aforesaid, respectively duly made and 
subscribed, in the presence of a justice duly authorized in that 
behalf, the declaration required by the said Lands Clauses 
Consolidation Act, 1845 (which said declarations are here- 
unto annexed), and having viewed the lands and heredita- 
ments hereinbefore mentioned or referred to, and having 
heard, examined and considered the allegations, witnesses 
and evidence of the respective parties, and duly weighed and 
considered all and singular the matters and things to us re- 
ferred as aforesaid, Do make and publish this our award in 
writing of and concerning the said matters as follows, that is 
to say : We do award and determine that the sum of £ 
ought to be paid by the company to the said R. P. for the 
purchase of the inheritance in fee simple of the said lands 
and hereditaments, and that the further sum of £ 
ought to be paid by the company to the said R. P. for or in 
respect of the damage to be sustained by him by reason of 
the severing of the same from the other lands of the said 
R. P., or otherwise injuriously affecting such other lands by 
the exercise by the company of the powers of their act, or 
any act incorporated therewith. \If the sum awarded is 
greater than that offered by the company ^ add^'] And we 
further award and determine the costs of the said R. P. of 
and attending this arbitration to amount to the sum of 

£ ^ and the costs of this our award to amount to the 

sum of £— — . 
In witness, &c. 



No. XXVIIL 

Award on a Reference by Order of Nisi Prius made 
at the Sittings at Westminster. 

To ALL TO WHOM, &c., I, G. J. N., of &c.. Send greeting. 
Whereas by an order made at the sittings of nisi priuB, 
held at Westminster Hall, in and for the county of Middle- 
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sex, on the — day of — , before the Honourable 

Sir J Knight, one of the Barons of our Lady the 

Queen, of Her Court of Exchequer ; in a certain cause, 
wherein A« B. was plaintiff and C. D. was defendant, it was 
ordered by the Court, with the consent of the parties, their 
counsel and attorneys, amongst other things, that a verdict 
should be entered for the plaintiff, with £500 damages and 
40^. costs, subject to the award, order, arbitrament, final end 
and determination of me, 6. J. N., Esquire, barrister-at-law, 
to whom the said cause, and all matters in difference between 
the said parties was thereby referred ; and I was to order 
and determine what I should think fit to be done by the par- 
ties respecting the matters in dispute, so as I the said arbi- 
trator should duly make and publish my award in writing, 
concerning the matters referred, ready to be delivered to the 
said parties or to either of them, or, if they or either of them 
should be dead before the making of the said award, to their 
respective personal representatives requiring the same, on or 

before the day of -— then next ensuing, or on or 

before any other day to which I the said arbitrator should, by 
any writing under my hand indorsed on the said order, from 
time to time enlarge the time for making my award ; and it 
was also ordered that the costs of the cause should abide the 
event of the said award, and that the costs of the reference 
should be in the discretion of me the said arbitrator, who 
might award by and to whom and in what manner the same 
should be paid. [Recite such further portions of the order 
as will justify any subsequent directions other than those 
given below,'] And whebeas I the said arbitrator did, by 
two several indorsements on the said order, enlarge the 

time for making my said award until the day of 

instant. Now I, the said G. J. N., having taken upon myself 
the burthen of the said reference, and having heard, exa- 
mined and considered the allegations, witnesses, and evidence 
of both the said parties produced before me, do make and 
publish this my award of and concerning the matters by the 
said order so referred to me as aforesaid, in manner follow- 
ing, that is to say :— As to the issue firstly joined in the 
said cause, &c. [awarding specifically on all the issues], 
Ain> I further award, that the plaintiff has sustained damages 



268 APPENDIX. 

bj reason of the matters in the first and third counts of the 
declaration in the said cause mentioned to the extent of 

£ f which sum I order and direct the defendant to pay 

to the plaintiff. And I further award and direct that the 
verdict so taken as agreed, do stand, but that the entry of 

damages be reduced to the said sum of £ over and 

above costs. And I further award that there are no matters 
in difference between the said parties other than those in the 
said cause. And lastly I award, that the defendant do bear 
and pay his own and the plaintiff's costs of and incidental to 
the reference, and do pay the costs of this my award. 
In witness, &c 



No. XXIX. 

Commencement of an Award on a Reference by an Order 
of Nisi Prim made at the Assizes, 

Whereas at the assizes holden at y in and for the 

county of ^ on Wednesday the day of 

last, before the Honourable Sir  , knight, one of the 

justices of our lady the Queen, assigned to hold pleas before 

the Queen herself, and the Honourable Sir y knight, 

one of the justices of our said lady the Queen, of her Court 
of Common Pleas, and others their fellows, justices of our 
said lady the Queen, appointed to take the assizes for the 

said county of , according to the form of the statute 

in that case made and provided: on the trial of a cause 
wherein A. B. was plaintiff, and C. D. was defendant, it was 
ordered by the Court, &c. [j>roc€€ding as in the last pre- 
cedent"]. 



No. XXX. 

Commencement of an Award on a Submission by 

Judges Order. 

Whereas an action having been commenced in her Majesty's 
Court of Queen's Bench, wherein A. B. was plaintiff, and 
C. D. was defendant^ it was, on the day of 
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now last past, amongst other things, ordered bj the Honour- 
able Sir f knight, one of the judges of the said Court, 

by consent of the said parties, that, &c. [reciting the material 
parts of the order"]. 



No. XXXI. 

Commencement of an Award on a Submission by Order 

of the Court of Chancery. 

Whereas by an order of the Court of Chancery, made on 

the day of , by his Honour the Vice-Chancellor 

Sir , in a certain cause, in which A. B. and C. D. 

were plaintifis, and E. F. and others were defendants, it was, 
by the consent of the said parties and their counsel, ordered, 
amongst other things, that, &c. [reciting the material parts 
of the order]. 

No. XXXII. 

Commencement of an Award on a Submission by 

mutual Bonds. 

Whereas by a certain bond bearing date the day of 

, A. B. of, &c. became bound to C. D. of, &c., in the 



penal sum of £ ; and by another bond bearing even 

date therewith, the said C. D. became bound to the said A. B. 
in the like penal sum, with conditions written under the said 
several bonds for making the same void if the said A. B. and 
C. D. respectively, and their respective heirs, executors, and 
administrators, should observe, perform and keep the award 
of me, &c. [reciting such of the provisions of the bonds as 
will justify the award]. 



No. XXXIII. 

Commencement of an Award under a Clause for refer^ 
ring future Differences in a Building Contract. 

To ALL TO WHOM, &c. We, R. M. of, &c., and G. H. of, &c., 
send greeting. Whereas by articles of agreement, bearing 
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date, &c« and made between A. B. of, &c., gentleman, of {be 
one part, and C. D. of, &c., builder, of the other part, he the 
said C. D., in consideration of the sum of £ to be paid 

to him as hereinafter is mentioned, did covenant with the 
said A. B., that he the said C. D., would at his own expense, 

on or before the day of ^ in a complete and 

workmanlike manner and with good and substantial materials 
of aU sorts, make the several alterations, reparations and 
improvements to a messuage situate, &c. and in such manner 
as therein is more particularly mentioned and set forth ; in 
consideration whereof the said A. B. did covenant with the 
said C. D., that he would pay unto the said C. D. the sum 

of £ in manner following, that is to say, the sum of 

£ y part thereof, on the day of then 

next eusuing, and the sum of £ ^ residue thereof, within 

fourteen days next after the said messuage should be com- 
pletely repaired and improved in manner as therein is men- 
tioned : and it was thereby mutually agreed, that if any dis- 
pute should arise between the said parties relating to the 
performance of the said articles, that then the same should 
be left to the decision of two indifferent persons as arbitrators, 
the one to be named by the said A. B., and the other by the 
said C. D., or to an umpire to be chosen by the said arbitra- 
tors. And wherbas the said C. D. has completed the said 
alterations and improvements, and received the said first 

payment of the sum of £ . And whereas disputes 

have arisen touching the said alterations and improvements, 
and the same have been referred to us, the said B. M. and 
G. H. Now KNOW Y£, that we, the said R. M. and G. H., 
having taken upon ourselves the burthen of the said refer- 
ence, and having viewed and inspected the several alterations 
and improvements made in the said messuage by the said 
C. D., and having heard the allegations and evidence of both 
the said parties concerning the matters so referred to us as 
aforesaid, do make and publish this our award of and con- 
cerning the same in manner following, that is to say, &c. 
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No. XXXIV. 

Commencement of an Umpirage. 

To ALL TO WHOM, &c., I, X. Y. of, &c. Bend greeting. 

Whereas by an agreement in writing, dated Jiie day 

of J and made between A. B. of, &c. of the one part, and 

C. D. of, &C. of the other part ; after reciting that certain dis- 
putes and differences had arisen and were then depending be- 
tween the said parties, it was agreed that the said disputes 
and differences should be referred to the award and final deter- 
mination of E. F. of, &c., and G. H. of, &c, and in case 
they should not agree to the award of such person as the 
said arbitrators should by writing under their hands appoint 
as umpire, and that the decision of such umpire on the 
matters referred should be final, so that &c. [recite time for 
making award, the power to enlarge and other powers 
justifying the subsequent recitals and directions']. And 
WHEREAS the said arbitrators took upon themselves the 
burthen of the said reference, and by writing under their 
hands duly appointed me, X. Y., to be an umpire in accord- 
ance with the said agreement. And whereas the said arbi- 
trators differed and were unable to agree upon the matters 
so referred to them as aforesaid, and thereupon the said dis- 
putes and difierences were referred to me for my award and 
determination thereon as umpire. And whereas I the said 
X. Y. did, by two several memoranda in writing imder my 
hand, indorsed on the said agreement, enlarge the time for 

making my umpirage and award until the day of 

next Now know ye that I, the said X. Y., having 

taken upon myself the burthen of the said reference and 
umpirage, and having heard, examined, and considered the 
allegations, witnesses and evidence of both the said parties 
concerning the premises, and done and performed all things 
necessary to enable me to make my umpirage and award of 
and concerning the said disputes and difierences and the 
matters referred as aforesaid, do make and publish this my 
umpirage and award of and concerning the same in manner 
following, that is to say, &c. 
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No. XXXV. 



Recital of Enlargement of Time by Consent of the 

Parties. 

And whereas bj an indorsement on the said agreement, 

bearing date the day of , and under the hands 

of the said A. B. and C. D. [or of all the said parties to the 
said agreement], the time limited in the said agreement for 

our making our award was enlarged until the day of 

next ensuing. 



No. XXXVI. 

Recital of Enlargement of Time by several Rules of 

Court. 

And whereas the time for making and publishing my 
award, in pursuance of the said recited order, hath, by 

several rules of the said Court of y made from time to 

time, by and with the consent of the said parties, been and 

the same now stands enlarged, until the day of this 

present term. 



No. XXXVIL 

Award on a general Reference by a Mortgagor and 
Mortgagee^ — Mortgagor to pay a Sum in full of 
all Demandsy — Estates to be reconveyed and Mort^ 
gagor to be let into Possession and receive Arrears 
of Rent, — Mortgagee to give a general Release. 

Now KNOW YE, that we the said [two arbitratorsjj 
having, &c., do order and award That the said C. D. his 
heirs, executors or administrators, shall pay, or cause to be 
paid, unto the said A. B., her executors, administrators or 
assigns, the sum of one hundred pounds, on the [third] day 

of [December] now next, at the office of solicitor, at 

, in the said county of — , between the hours of 
ten and twelve in the forenoon of the same day, in full of all 
her demands (down to the said [twenty-first] day of [March] 
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now last past^ being the day of the date of the said recited 
submission) ; not only on account of all principal money and 
interest due to her, for or in respect of any mortgages, bonds, 
notes, or other securities whatsoever, at any time theretofore 
made, given or otherwise executed by or between the said 
C. D. and A. B., or either of them, of or concerning any 
leasehold messuages, cottages, dwelling-houses, tenements, 
closes and hereditaments, situate, standing, lying and being 

in aforesaid, or elsewhere in the said county of 

 ; and which are mentioned and comprised in a cer- 

tain indenture of lease or demise bearing date on or about 

the day of 18 , and made and executed by 

[lessor'}, of, &c., unto the said C. D. ; but also in satisfaction 
and discharge of and for all costs, charges and expenses 
whatsoever that have accrued or happened to or unto her 
the said A. B. touching or concerning any such mortgages, 
securities, suit or suits, action or actions, or other cause, matter 
or thing whatsoever at any time before the said [twenty- 
first] day of [March] now last past, depending between the 
said C. D. and A. B. And we do hereby further award, 
order and declare, that on payment of the said sum of one hun- 
dred pounds by the said C. D. to the said A. B., her executors, 
administrators or assigns, on the day and at the time and 
place aforesaid, she the said A. B. shall and do, at the ex- 
pense of the said C. D., his heirs, executors, administrators 
or assigns, not only seal and deliver unto the said C. D., his 
heirs, executors or administrators, a good and efiectual deed 
of assignment of all those two messuages, &c., situate, lying, 

and being in aforesaid ; and also of all those several 

closes of laud, &c. ; or to any person or persons he or they 
may appoint, for and during all the rest, residue and re- 
mainder of the term and terms of years, and other her estate 
and interest therein and thereunto ; but also shall and do, on 
the day and at the time and place aforesaid, deliver or cause 
to be delivered unto the said C. D., his heirs, executors, ad- 
ministrators or assigns, all deeds, evidences and writings 
whatsoever in her custody, power or possession, or in the 
custody, power or possession of any other person or persons 
whomsoever, and which she can obtain or come at without 
suit at law or in equity, which relate to or concern ihe said 

B. T 
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leasehold messuages, closes of land and premises, or any 
part or parcel thereof. Axd we do hereby further order 
and award that the said C. D., his heirs, executors, adminis- 
trators, or assigns, shall be let into the quiet and peaceable 
possession of all and singular the said leasehold premises so 
hereby awarded to be assigned by the said A. B. to the said 
C. D., his heirs, executors, administrators or assigns as afore- 
said on the said [third] day of [December] now next : And 
that he the said C. D., his heirs, executors, administrators or 
assigns, shall be entitled unto and have, receive and take all 
arrears of rent of the said premises so intended to be assigned 
by the said A. B., her executors or administrators unto the 
said C. D., his heirs, executors, administrators or assigns 
as aforesaid, as now is, and shall be on the said [third] day of 
[December] next, in the hands of the pi*e8ent tenants thereof. 
And we do hereby also order and award that the said C. D., 
his heirs, executors or administrators, shall and do pay, or 
cause to be paid, all such costs, charges and expenses as at any 
time before the said [iwenty-first] day of [March] now last 
past have happened or been occasioned by or by reason or 
means, or upon account of, any suit or suits, action or actions, 
either at law or in equity, depending by or between them 
the said C. D. and A. B. Axd we do hereby further order 
and award, that she the said, A. B. shall, upon receiving the 
said sum of one hundred pounds, execute unto the said C. D., 
his heirs, executors and administrators, a good an4 sufficient 
release of all and all manner of action and actions, cause and 
causes of action, bills, bonds, writings and obligations, notes, 
acknowledgments, powers, provisoes, dues, duties, reckon- 
ings, accounts, sum and sums of money, judgments, execu- 
tions, extents, quarrels, controversies, trespasses, damages 
and demands whatsoever, for or by reason or means of any 
matter, cause or thing w^hatsoever, both at law or in equity, 
or otherwise howsoever, which against the said C. D. she the 
said A. B. ever had or now hath or which she the said 
A. B. her heirs, executors or administrators, shall or may 
have, claim, challenge, or demand, for or by reason or means 
of any act, cause or thing whatsoever, from the beginning of 
the world to the said [twenty-first] day of [March] now last 
past, being the day of the date of the said submission. 
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No. XXXVIII 

Award that a Partnership be dissolved ^ A. B. to 
receive all Co-partnership Debts, and use C D.^s 
Name in any Action ; A. B. to pay all Demands 
on the Co-partnership and indemnify C. D, there- 
from; C. D. to deliver up all Co-partnership 
Boohs and accept a certain Sum in full of all 
Demands. 

Now KNOW YE, that I, &c., having, &c., do make this my 
award of and concerning the matters so referred to me as 
aforesaid, in manner following : that is to say : — Firsts I do 
award and adjudge, that the said partnership shall he deemed 
and taken to have ended and heen determined on and from 

the day of . Secondly, I do award and direct, 

that the said A. B., his executors or administrators, shall and 
may demand, have and receive to his or their own use, with- 
out the interference of the said C. D., all dehts due and 
owing to the said co-partnership, from any person whomso- 
ever : And shall and may use the name of the said C. D. in 
any action or suit to be commenced for the recovery of any 
such debt or demand. Thirdly, I do award and direct, that 
the said A. B., his executors or administrators, shall and do 
bear, pay, and discharge, aU debts, demands, damages, and 
claims whatsoever, due or owing by, or which any person 
hath or can make against the said co-partnership, or the 
said C. D. in respect thereof: And shall and do indemnify 
and keep harmless the said C. D. from and against all such 
debts, demands, damages, and claims ; and from and against 
any loss or damage that may be incurred or sustained by 
the said C. D., by reason of his name being used in any such 
action or suit so to be commenced as aforesaid, in pursuance 
of the authority hereby given to the said A. B., his exe- 
cutors and administrators. Fourthly, I do award and direct, 
that the said C. D. shall and do, at any time or times, upon 
the request of the said A. B., his executors or administrators, 
deliver up to the said A. B., his executors or administrators, 
all and every the books, papers, and writings which may be 
in the custody, power, or possession of him the said C. D. in 

T 2 
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anywise relating to or concerning the bnsinesB of the said 
co-partnership. Fifthly^ I do award and direct, that the 

said A. B. shall and do on the day of next, 

at the honse of the said C. D., at aforesaid, pay unto 

the said C. D., his execators or administrators, the sum of 

£ : And that the said C. D. shall and do accept and 

receiye the said sum, in full satisfaction and discharge of all 
demands against the said A. B., until the day of the date of 
the said submission. 



No. XXXIX. 

Award on a Reference between Landlord and Tenant^ 

finding that certain Covenants have been broken, 

and ordering Payment of a Sum in respect thereof 

Now KNOW TB, that I, &c. having, &c., do make this my 
award of and concerning the matters so referred to me as 
aforesaid, in manner following, that is to say : Firsts I adjudge 
and award, that the said A. B. [^lessee'] has not performed 
and fulfilled the several covenants contained in the lease of 
the said farm for laying a certain quantity of lime and bone 
manure thereupon, for scouring and ditching, for repairing 
the farm buildings, hedges and fences, and for managing 
certain portions of the said farm according to the four-years 
course of husbandry. Secondly, I adjudge and award, that 
the said A. B. has not performed and fulfilled the covenants 
in the said lease for keeping in repair a fence separating a 
field called the Higher Lea, part of the said farm, from the 
park lands of the said C. D. [lessor'}, in consequence whereof 
cattle being depastured in the said Higher Lea have strayed 
into the said park lands. Thirdly, I adjudge and award, 
that the said C. D. has sustained damages to the extent of 

£ f by reason of the breaches hereinbefore mentioned 

of the several coi enants contained in the said lease. [^Add 
direction to pay that amount, and award as to costs.^ 



I 
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No. XL. 



Each Party to pay his own Costs of Reference and 
one-half the Costs of Award, 

I award that each of the said parties shall and do hear and 
pay his own costs of this reference ; and that the costs of this 
mj award he paid in equal moieties hetween them. 



No. XLI. 

Costs of Reference and Award to be paid in equal 

Moieties. 

I award that the costs and charges of this reference and 
the charges of making this mj award shall be paid and borne 
by the said A. B. and C. D. in equal moieties. 



No. XLII. 

Certificate for SpeciaUury, §*c. 

I do certify that this cause was proper to be tried before 
a special jury [or before a judge of the superior courts, and 
not before the sherifT, or a judge of an inferior court : or that 
the action was brought to try a right other than the mere 
right to recover damages]. 



No. XLIII. 

Mutual Releases if required. 

And I further award that upon payment of the said sum 

of £ to the said A. B., as aforesaid, they, the said 

A. B. and C. D., if required, shall respectively, at the costs 
and charges of the party requiring the same, execute, each 
tinto the other of them, mutual general releases of all and all 
manner of action and actions, cause and causes of action, 
claims and demands whatsoever, from the beginning of the 
world until the date of the said submission. 
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No. XLIV. 

One Party to execute a Release on Payment of Money 

by the other Party. 

And I ^rther award and order that, upon payment of the 

said sum of £ to the said A. B. as afoixBsaid, the said 

A. B. shall at his own expense prepare and execute a proper 
release to the said C. D. of all claims and demands which he 
the said A. B. at the date of the said submission had, or 
might or could have had, claimed or demanded, against the 
said C. D. for or on account of all or any of the matters and 
things thereby submitted to my award as aforesaid. 



No. XLV. 

Release at the Cost of the Party released. 

And that, upon payment of the said sum, the said A. B. 
shall, if required so to do by, and at the cost of, the said C. D., 
execute and deliver to him the said C. D. a valid and effectual 
release of, &c. 

No. XL VI. 
Award on the several Issues in a Cause. 

As to the issues firstly and thirdly joined in this cause, 
I award and find for the plaintiff; and as to the issue secondly 
joined in the cause, I award and find for the defendant 



No. XL VII. 

Award on a Plea of nonassumpsit. 

As to the issue firstly joined in this cause, I award and 
find, that the defendant did promise in the manner and form 
as by the plaintiff, in the declaration, is alleged ; and I assess 
the plaintiff*s damages by reason of the non-performance of 
the said promise at £ y which sum I direct the defen- 
dant to pay to the plaintiff. 
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No. XL VIII. 



Award on a Plea of nunquam indebitatus. 
As to the issue joined in this cause, I award and find, that 
the defendant never was indebted to the plaintiff in the sum 
in the declaration mentioned or in any part thereof. 



No. XLIX. 

Award on a Plea of non est factum. 

As to the issue joined in this cause, I awai*d and find, that 
the indenture is the deed of the defendant in manner and 
form as the plaintiff has alleged ; and I assess the damages 
of the plaintiff bj reason of the breaches of covenant alleged 
in the declaration at £ ^ which sum I direct the defen- 
dant to pay to the plaintiff. 

No. L. 

Award of Verdict for the Defendant 

I award and order that the verdict entered for the plaintiff 
shall be set aside, and a verdict be entered for the defendant 

on all the issues [or for the plaintiff on the issue and 

for the defendant on the issue]. 



No. LI. 

Award in Ejectment. 

I award and adjudge, that the plaintiff in this action is 
entitled to the possession of the lands sought to be recovered 
in this action: and I assess the plaintiffs damages at one 
shilling [or, that the plaintiff in this action is entitled to the 
possession of a certain parcel of the lands sought to be 
recovered in this action, that is to say [^description^, which 
said parcel is delineated and coloured pink in the map 
annexed to and intended to form part of this my award : 
and I assess the plaintiff's damages at one shilling. And 
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I further award and adjudge, that the plaintiff is not entitled 
to the possession of the residue of the said lands, consisting 
of [^descripHon'jj which residue is delineated and coloured 
green in the said map. And I further award and adjudge 
that the defendant is entitled to the possession of the said 
residue]. 



No. LII. 

Award of a Conveyance of Freeholds . 

I award and direct, that the said C. D. shall, within one 
calendar month from the date hereof, execute a good and 
effectual conveyance and assurance in fee simple, of all, &c. 
\^d€scribing the parcels'], unto the said A. B., his heirs and 
assigns, and that the said A. B. shall, at his own costs, 
prepare, and tender for execution by the said C. D., the said 
Gonveyance and assurance. 



No. LIII. 
Award of an Assignment of a Lease,. 

I award and direct, that for and in consideration of the 

sum of £ heretofore paid by the said C. D. to the said 

A. B., and of the further sum of £ , which is hereby 

directed to be paid by the said C. D. to the said A. B., upon 
the execution of the deed of assignment hereinafter men- 
tioned, the said A. B. shall, on the day of ^ 

at the office of , the attorney for the plaintiff in the 

said action, situate at, &c., between the hours of twelve 
o'clock at noon and two o'clock in the afternoon, by a legal 
and valid deed of assignment, sell, assign, transfer, and set 
over, all his right, title and interest in the unexpired residue 
of a term of years of a lease granted by one H. G. to the said 

A. B. of certain premises at a yearly rent of £ per 

annum, and heretofore occupied by the said A. B. and T. T., 
as a smith's shop and wareroom, situate and being at, &c. to 
the said C. D., subject, nevertheless, to the covenants and con- 
ditions therein contained. And I further award and direct, 
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that the said C. D. shall pay and satisfy all arrears of rent 
and taxes which have arisen, accrued, or become due, for or 

on account of the said premises, since the day 

of . [ Costs of preparing the assignment,^ 



No. LIV. 

Award to deliver up a Bond to be cancelled^ 

I award that a certain bond or obligation for the sum of 
given by the said A. B. to the said C. D., on 



account of, &c., be delivered up by the said C. D. to the said 
A. B. to be cancelled, or that a proper release be given for 
the same in case such bond or obligation should appear to 
have been lost or mislaid. 



No. LV. 

Award of a Wall to he built. 

I award that the said A. B. shall, within one calendar 
month from the date hereof, at his own expense erect and 
make a sufficient fence or wall of brick of the thickness or 
breadth of nine inches at least, and of the height of six feet, 
extending from that comer of his garden marked with the 
letter A on the plan appended to and intended to form part 
of this my award to that corner of the stable in the occupa- 
tion of the said C. D., which is marked with the letter C on 
the said plan, according to a line drawn in red ink on the said 
plan. 

No. LVL 

Award of a Wall to be pulled down. 

I award and determine, that the wall of brick, intended 
to form the gable end of a building now being erected and 
built by the said C. D., extends six inches beyond the pro- 
perty of the said C. D. on to the property of the said A. B. 
And I further award and direct, that the C. D. do and shall, 
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within one calendar month from the date hereof, pull or take 
down the said hrick wall ; and that he shall and maj, at anj 
time thereafter, erect a fresh wall, in a line parallel with the 
said existing wall, hat so that the outside thereof shall he at 
least six inches to the north east of the outside of the said 
existing wall. 



No. LVII. 

Award of Manner in which a Weir is to be maintained 

in future. 

I award and determine, that the defendant is entitled to 
keep and maintain his said weir of the depth of fourteen 
inches and no more ; and for the purpose of defining, denoting 
and perpetuating the limit of the said depth at which the 
defendant is entitled to keep and maintain his said weir as 
aforesaid, I have caused to he placed certain mark^ and erec- 
tions near the said weir, and I declare that the said marks and 
erections correctly denote and define the depth at which the 
defendant is entitled to maintain the said weir. And I fur- 
ther award and declare that the map or plan hereunto annexed 
and signed by me defines and describes the depth of the said 
weir and the said marks and erections so caused to be placed 
by me, as aforesaid, for perpetuating, denoting and defining 
the same. And I do further award and order, that the costs 
and charges incurred by placing the said marks and erections 
be borne by the defendant, and that they be for ever here- 
after kept in repair and maintained by the defendant. 



No. LVIII. 

Award that one Party has no Interest in the Subject of 

Reference, 

I award that the said C. D. hath not, nor at any time 
whensoever had, any interest, right, title, claim or demand 
whatsoeyer in, to or in respect of the said ship or vessel. 



PBECEDENTS. 283 



No. LIX. 



Award that the Property in Premises is in one Party ^ 
subject to an Easement of the other Party, 

I award that the said passage, yard and pump are the pro- 
perty of the said A. B., subject to the right of the said C. D. 
to the free use of water from the said pump in common with 
the said A. B., and of ingress and regress into and out of 
the said yard by and over the said stile, for the purpose of 
fetching water therefrom, and for all other purposes, at his 
own free will and pleasure. And I also award that the said 
pump shall in future be repaired at the joint expense of the 
said A. B. and C. D. 

(And see Boodle v. Davies, 3 A. & E. 200, for similar forms.) 



No. LX. 

Certificate of an Arbitrator when a Verdict is taken 

subject to his Certificate. 

In the Q. B. [C. P. or Exch. of Pleas]. 

A. B. V, C. D. 

I hereby certify that the verdict which has been entered 

for the plaintiff do stand, but that the damages be reduced 

to £ . 

M. N. [Arbitrator']. 
To [^Associate], 



No. LXI. 

Award on a former Award being sent back to the 
Arbitrator for his Reconsideration. 

To ALL TO WHOM, &c. Whereas by a rule of the 

Court of , made the day of y it was 

ordered that my award dated the day of -^— 

should be referred back to me to reconsider and amend the 
same. Now I, the said A. B., having reconsidered my said 
award [or where further evidence has been adduced^ 
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having taken upon myself the burthen of this further 
reference, and having heard and duly considered the allega- 
tions and evidence further made and adduced by the said 
parties] do hereby award and direct, that the following 

amendments be made in my said award dated the day 

of , that is to say ; {^stating the amendments to be 

made\ And in all other respects I confirm my said award 

made in the matter of this reference and dated the 

day of . 

In witness, &c. 

[For precedent of an amendment in the name alone by 
indorsement on the former award, see Howett v. Clements^ 
1 C. B. 128 ; Davies v. Pratt, 17 C. B. 173.] 
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STATUTES. 

9 & 10 Will. III. c. 15. 
An Act for determining Differences by Arbitration, 

Whereas, it hath been found bj experience, that refer- 
ences made bj rule of court have contributed much to the 
ease of the subject, in the determining of controversies, 
because the parties become therebj obliged to submit to the 
award of the arbitrators, under tlie penalty of imprisonment 
for their contempt in case thej refuse submission ; now, for 
promoting trade, and rendering the awards of arbitrators the 
more effectual in all cases, for the final determination of con- 
troversies referred to them by merchants and traders, or 
others, concerning matters of account or trade, or other 
matters : be it enacted bj the King's most excellent Majestj, 
bj and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in parliament assembled, and bj 
authoritj of the same, that from and after the eleventh daj Merchants and 
of Mav, which shall be in the year of our Lord one thousand traders, &c. 
six hundred and ninety-eight, it shall and may be lawful for ^^ (^„. g^i^ 
all merchants and traders, and others, desiring to end any mission to 
controversy, suit or -quarrel, controversies, suits or quarrels, ,^q rSeof 
for which there is no other remedy but by personal action or coarL 
suit in equity, by arbitration, to agree that their submission 
of their suit to the award or umpirage of any person or 
persons should be made a rule of any of His Majesty's courts 
of record which the parties shall choose, and to insert such 
their agreement in their submission, or the condition of the 
bond or promise, whereby they oblige themselves respec- 
tively to submit to the award or umpirage of any person or 
persons ; which agreement being so made and inserted in 
their submission, or promise, or condition of their respective 
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Regnlations 
thcreapoQ. 



PeDftlty. 



ExceptioiL 



Corrapt arbi- 
tration void. 



bonds, shall or may, upon producing an affidavit thereof 
made bj the witnesses thereunto, or any one of them, in the 
court of which the same is agreed to be made a rule, and 
reading and filing the said affidavit in court, be entered of 
record in such court, and a rule shall thereupon be made by 
the said court, that the parties shall submit to and finally be 
concluded by the arbitration or umpirage which shall be 
made concerning them bj the arbitrators or umpire, pursuant 
to such submission ; and in case of disobedience to such 
arbitration or umpirage, the party neglecting or refusing to 
perform and execute the same, or any part thereof, shall be 
subject to all the penalties of contenming a rule of courts 
when he is a suitor or defendant in such court; and the 
court on motion shall issue process accordingly, which pro- 
cess shall not be stopped or delayed in its execution by any 
order, rule, conmiand, or process of any other court, either 
of law or equity, unless it shall be made appear on oath to 
such court, that the arbitrators or umpire misbehaved them- 
selves, and that such award, arbitration or umpirage was 
procured by corruption, or other undue means. 

2. And be it further enacted by the authority aforesaid, 
that any arbitration or umpirage procured by corruption or 
undue means, shall be judged and esteemed void and of none 
efiect, and accordingly be set aside by any court of law or 
equity, so as complaint of such corruption or undue practice 
be made in the court where the rule is made for submission 
to such arbitration or umpirage before the last day of the 
next term after such arbitration or umpirage made and pub- 
lished to the parties ; anything in this act contained to the 
contrary notwithstanding. 



Sabmission to 
arbitration by 
rule of court, 
&c. not to be 



3 & 4 Will. IV. c. 42, ss. 39—41. 

An Act for the further Amendment of the Law, and 
the better Advancement of Justice, 

39. '^ And whereas it is expedient to render references to 
arbitration more effectual ;" be it further enacted, that the 
power and authority of any arbitrator or umpire appointed 
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by or in pursuance of any rule of court, or judge's order, or revocable with- 
order of nisi prius, in any action now brought, or which shall ^q^. 
be hereafler brought^ or by or in pursuance of any submis- 
sion to reference containing an agreement that such submis- 
sion shall be made a rule of any of His Majesty's courts of 
record, shall not be revocable by any party to snch reference 
without the leave of the court by which such rule or order 
shall be made, or which shall be mentioned in such submis- 
sion, or by leave of a judge ; and the arbitrator or umpire 
shall and may and is hereby required to proceed with the 
reference notwithstanding any such revocation, and to make 
such award, although the person making such revocation 
shall not afterwards attend the reference ; and that the court, 
or any judge thereof, may from time to time enlarge the time 
for any such arbitrator making his award. 

40. And be it i^rther enacted, that when any reference Power to corn- 
shall have been made by any such rule or order as aforesaid, P®^ ^^ attMi- 

, , . . ... 1 * r -7 dance of witr 

or by any submission containing such agreement as aforesaid, nesses. 

it shall be lawful for the court by which such rule or order 
shall be made, or which shall be mentioned in such agree- 
ment, or for any judge, by rule or order to be made for that 
purpose, to command the attendance and examination of any 
person to be named, or the production of any documents to 
be mentioned in such rule or order ; and the disobedience to 
any such rule or order shall be deemed a contempt of court, 
if, in addition to the service of such rule or order, an 
appointment of the time and place of attendance in obedience 
thereto, signed by one at least of the arbitrators, or by the 
umpire, before whom the attendance is required, shall also 
be served either together with, or after tlie service of such 
rule or order; provided always, that every person whose 
attendance shall be so required shall be entitled to the like 
conduct money, and payment of expenses and for loss of time, 
as for and upon attendance at any trial ; provided also, that 
the application made to such court or judge for such rule or 
order shall set forth the county where such witness is resid- 
ing at the time, or satisfy such court or judge that such 
person cannot be found : provided also, that no person shall 
be compelled to produce, under any such rule or order, any 
writing or other document that he would not be compelled to 
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produce at a trial, or to attend at more than two oonsecutive 
days, to be named in such order. 
Power for the 41. And be it further enacteil, that when in anj rule or 
under a rale of ^^^^ ^^ reference, or in any submission to arbitration con- 
coart to admi- taining an agreement that the submission shall be made 
niB er an oatb. ^ ^^ ^£ court, it shall be ordered or agreed that the wit- 
nesses upon such reference shall be examined upon oath, it 
shall be lawful for the arbitrators or umpire, or any one arbi- 
trator, and he or they are hereby authorized and required, 
to administer an oath to such witnesses, or to take their 
affirmation in cases where affirmation is allowed by law 
instead of oath ; and if upon such oath or affirmation any 
person making the same shall wilfully and corruptly give 
any false evidence, every person so offisnding shall be deemed 
and taken to be guilty of perjury, and shall be prosecuted and 
punished accordingly. 



8 & 9 Vict. c. 18, ss. 23—37. 

An Act for consolidating in one Act certain Provisions 
usually inserted in Acts authorizing the taking of 
Lands for Undertakings of a Public Nature, 

Compensation 23. If the compensation claimed or offered in any such 
exc^ing 602. case shall exceed fifty pounds, and if the party claiming 
by arbitration compensation desire to have the same settled by arbitration, 
or jnry, at the and signify such desire by notice in writing to the promoters 
party claiming ^^ *^® undertaking, before they have issued their warrant to 
compensation, the sheriff to summon a jury in respect of such lands, under 

the provisions hereinafter contained, stating in such notice 
the nature of the interest in respect of which such party 
claims compensation, and the amount of the compensation so 
claimed, the same shall be so settled accordingly ; but unless 
the party claimii^ compensation shall as aforesaid signify 
his desire to have the question of such compensation settled 
by arbitration, or if when the matter shall have been referred 
to arbitration the arbitrators or their umpire shall for three 
months have failed to make their or his award, or if no 
final award shall be made, the question of such compensation 
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shall be settled bj the verdict of a jury, as hereinafter 
provided. 

24. It shall be lawful for any justice, upon the application Method of pro- 
of either party with respect to any question of disputed com- ^^ii°5 5?I 
pensation by this or the special act, or any act incorporated pates as to 
therewith, authorized to be settled by two justices, to sum- «>™P«^tion 
mon the other party to appear before two justices, at a time 

and place to be named in the summons, and upon the appear- 
ance of such parties, or in the absence of any of them, 
upon proof of due service of the summons, it shall be lawful 
for such justices to hear and determine such question, and 
for that purpose to examine such parties or any of them, 
and their witnesses, upon oath, and the costs of every such 
inquiry shall be in the discretion of such justices, and they 
shall settle the amount thereof. 

25. When any question of disputed compensation by this Appointment 
or the special act, or any act incorporated therewith, autho- ^hen ou^ons 
rized or required to be settled by arbitration, shall have are to be de- 
arisen, then, unless both parties shall concur in the appoint- JT^^ ^ 
ment of a single arbitrator, each party, on the request of the 

other party, shall nominate and appoint an arbitrator, to 
whom such dispute shall be referred ; and every appoint- 
ment of an arbitrator shall be made on the part of the pro- 
moters of the undertaking under the hands of the said pro- 
moters or any two of them, or of their secretary or clerk, 
and on the part of any other party under the hand of such 
party, or if such party be a corporation aggregate under the 
common seal of such corporation; and such appointment 
shall be delivered to the arbitrator, and shall be deemed a 
submission to arbitration on the part of the party by whom 
the same shall be made; and after any such appointment 
shall have been made neither party shall have power to re- 
voke the same without the consent of the other, nor shall 
the death of either party operate as a revocation ; and if, for 
the space of fourteen days after any such dispute shall have 
arisen, and after a request in writing, in which shall be 
stated the matter so required to be referred to arbitration, 
shall have been served by the on« party on the other party 
to appoint an arbitrator, such last-mentioned party fail to 
appoint such arbitrator, then upon such failure the party 
B. V 
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Vacaocy of 
arbitrator to be 
Bopplied. 



Appointment 
of umpire. 



Board of 
Trade em- 
powered to ap- 
point an um- 
pire on neglect 
of the arbitra- 
tors, in case of 
ndlway com- 
panies. 



In case of 
death of single 
arbitrator the 



making the request, and having himself appointed an arbi- 
trator, may appoint such arbitrator to act on behalf of both 
parties, and such arbitrator may proceed to hear and deter- 
mine the matters which shall be in dispute, and iu such case 
the award or determination of such single arbitrator shall be 
final. 

26. If, before the matters so referred shall be determined, 
any arbitrator appointed by either party die, or become in- 
capable, the party by whom such arbitrator was appointed 
may nominate and appoiat in writing some other person to 
act iu his place, and if, for the space of seven days afler 
notice in writing from the other party for that purpose, he 
fail to do so, the remaining or other arbitrator may proceed 
ex parte; and every arbitrator so to be substituted as afore- 
said shall have the same powers and authorities as were 
vested in the former arbitrator at the time of such his death 
or disability as aforesaid. 

27. Where more than one arbitrator shall have been 
appointed such arbitrators shall, before they enter upon the 
matters referred to them, nominate and appoint, by writing 
under their hands, an umpire to decide on any such 
matters on which they shall differ, or which shall be referred 
to him under the provisions of this or the special act, and if 
such umpire shall die, or become incapable to act, they shall 
forthwith after such death or incapacity appoint another 
umpire in his place, and the decision of every such umpire 
on the matters so referred to him shall be final. 

28. If in either of the cases aforesaid the said arbitrators 
shall refuse, or shall, for seven days after request of either 
party to such arbitration, neglect to appoint an mnpire, the 
Board of Trade, in any case in which a railway company 
shall be one party to the arbitration, and two justices in any 
other case, shall, on the application of either party to such 
arbitration, appoint an umpire, and the decision of such 
umpire on the matters on which the arbitrators shall differ, 
or which shall be referred to him under this or the special 
act, shall be final. 

29. If, when a single arbitrator shall have been appointed, 
such arbitrator shall die or become incapable to act before 
he shall have made his award, the matters referred to him 
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shall be determined bj arbitration under the provisions of matter to begin 
this or the special act in the same manner as if such arbi- ^^^' 
trator had not been appointed. 

30. If, where more than one arbitrator shall have been If either arbi- 
appointed, either of the arbitrators refuse or for seven days ''^t*^!'®*!!?® *® 
neglect to act, the other arbitrator maj proceed ex partCy to proceed ex 
and the decision of such other arbitrator shall be as effectual P^'''^^^ 

as if he had been the single arbitrator appointed by both 
parties. 

31. If, where more than one arbitrator shall have been If arbitraton 
appointed, and where neither of them shall refuse or neglect ^^. ^ °^*^® 
to act as aforesaid, such arbitrators shall fail to make their within twentj- 
award within twenty-one days after the day on which the ®**® ^^y^ ^^^ 
last of such arbitrators shall have been appointed, or within the nmpirf^ 
such extended time (if any) as shall have been appointed 

for that purpose by both such arbitrators under their hands, 
the matters referred to them shall be determined by the 
umpire to be appointed as aforesaid. 

32. The said arbitrators or their umpire may call for the Power of arbi- 
production of any documents in the possession or power of J™'?^^?^ ^^ 
either party which they or he may think necessary for de- 
termining the question in dispute, and may examine the 

parties or their witnesses on oath, and administer the oaths 
necessary for that purpose. 

33. Before any arbitrator or umpire shall enter into the Arbitrator or 

consideration of any matters referred to him, he shall in the '""jpi™ *» p*ke 

" a declaration, 

presence of a justice make and subscribe the following de- 
claration ; that is to say, 

" I, A. B., do solemnly and sincerely declare, That I will 
feithfully and honestly, and to the best of my skill and 
ability, hear and determine the matters referred to me under 
the provisions of the act [naming the special act'], 

A. B. 
'^ Made and subscribed in the presence of ." 

And such declaration shall be annexed to the award when 
made ; and if any arbitrator or umpire having made such 
declaration shall wilfully act contrary thereto, he shall be 
guilty of a misdemeanor. 

34. All the costs of any such arbitration, and incident Costs of arbi- 

thereto, to be settled by the arbitrators, shall be borne by tration how to 

TT *2 ^ borne. 
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the promoters of the undertaking, unless the arbitrators 

shall award the same or a less sum than shall have been 

oiTered bj the promoters of the undertaking, in which case 

each party shall bear his own costs incident to the arbitration, 

and the costs of the arbitrators shall be borne by the parties 

in equal proportions. 

Award to be 35. The arbitrators shall deliver their award in writing to 

^romotera*^f^* the promoters of the undertaking, and the said promoters 

the nndertak- shall retain the same, and shall forthwith, on demand, at 

^fS' their own expense, furnish a copy thereof to the other party 

to the arbitration, and shall at all times, on demand, produce 
the said award, and allow the same to be inspected or exa- 
mined by such party or any person appointed by him for that 
purpose. 
SnbmiBsioii 36. The submission to any such arbitration may be made 

"uJe d?TO^ * * "'^^ ^^ ^^^ ^^ ^® superior courts, on the application of 

either of the parties. 
Awardf not 37. No award made with respect to any question referred 

enor in form. ^ arbitration under the provisions of this or the special act 

shall be set aside for irregularity or error in matter of 

form. 



17 & 18 Vict. c. 125, ss. 3—17. 

An Act for the forther Amendment of the Process, 
Practice and Mode of Pleading in and enlarging 
the Jurisdiction of the Superior Courts of Common 
Law at Westminster, and of the Superior Courts 
of Common Law of the Counties Palatine of Lan^- 
caster and Durham. 

Towet to court 3- l^f i^ h^ made appear, at any time after the issuing of 
or judge to the writ, to the satisfaction of the court or a judge, upon the 
tion before ' application of either party, that the matter in dispute con- 
trial, ^ists wholly ior in part of matters of mere account which 

cannot conveniently be tried in the ordinary way, it shall be 
lawful for such court or judge, upon such application, if they 
or he think fit, to decide such matter in a summary manner, 
or to order that such matter, either wholly or in part^ be 
referred to an arbitrator appointed by the parties, or to an 
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officer of the court, or, in conntry canses, to the judge of any 
county court, upon such terms as to costs and otherwise, as 
such court or judge shall think reasonable ; and the decision 
or order of such court or judge, or the award or certificate of 
such referee, shall be enforceable by the same process as the 
finding of a jury upon the matter referred. 

4. If it shall appear to the court or a judge that the Special case 
allowance or disallowance of any particular item or items in ^/qnestion of 
such account depends upon a question of law fit to be decided fact tried. 

by the court, or upon a question of fact fit to be decided by 
a jury, or by a judge upon the consent of both parties as 
hereinbefore provided, it shall be lawful for such court or 
judge to direct a case to be stated, or an issue or issues to 
be tried ; and the decision of the court upon such case and 
the finding of the jury or judge upon such issue or issues 
shall be taken and acted upon by the arbitrator as conclu- 
sive. 

5. It shall be lawful for the arbitrator upon any compul- Arbiirator may 
sory reference under this act, or upon any reference by ?n?"^^^®*^^ 
consent of parties where the submission is or may be made 

a rule or order of any of the superior courts of law or equity 
at Westminster, if he shall think fit, and if it is not provided 
to the contrary, to state his award, as to the whole or any 
part thereof in the form of a special case for the opinion of 
the court, and when an action is referred, judgment, if so 
ordered, may be entered according to the opinion of the 
court. 

6. J£ upon the trial of any issue of fact by a judge under Power to judge 
this act it shall appear to the judge that the questions arising J^^onat*timo 
thereon involve matter of account which cannot conveniently of trial, when 
be tried before him, it shall be lawful for him, at his discre- j^ ^ Wfl^ad- 
tion, to order that such matter of account be referred to an aion. 
arbitrator appointed by the parties, or to an officer of the 

court, or, in country causes, to a judge of any county court, 
upon such terms as to costs, and otherwise, as such judge 
shall think reasonable ; and the award or certificate of such 
referee shall have the same effect as hereinbefore provided as 
to the award or certificate of a referee before trial ; and it 
shall be competent for the judge to proceed to try and dis- 
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pose of any other matters in question, not referred in like 
manner, as if no reference had been made. 

7. The proceedings upon any such arbitration as afore- 
said shall, except otherwise directed hereby or by the sub- 
mission or document authorizing the reference, be conducted 
in like manner, and subject to the same rules and enactments, 
as to the power of the arbitrator and of the court, the at- 
tendance of witnesses, the production of documents, enforc- 
ing or setting aside the award, and otherwise, as upon a 
reference made by consent under a rule of court or judge's 
order. 

8. In any case where reference shall be made to arbitra- 
tion as aforesaid the court or a judge shall have power at 
any time, and from time to time, to remit the matters re- 
ferred, or any or either of them, to the re-consideration and 
re-determination of the said arbitrator, upon such terms, as 
to costs and otherwise, as to the said court or judge may 
seem proper. 

9. All applications to set aside any award made on a com- 
pulsory reference under this act shall and may be made 
within the first seven days of the term next following the 
publication of the award to the parties, whether made in 
vacation or term ; and if no such application is made, or if 
no rule is granted thereon, or if any rule granted thereon is 
afterwards discharged, such award shall be final between the 
parties. 

10. Any award made on a compulsory reference under 
this act may, by authority of a judge, on such terms as to 
him may seem reasonable, be enforced at any time after 
seven days from the time of publication, notwithstanding 
that the time for moving to set it aside has not elapsed. 

11. Whenever the parties to any deed or instrument in 
writing to be hereafter made or executed, or any of them, 
shall agree that any then existing or future differences be- 
tween them or any of them shall be referred to arbitration, 
and any one or more of the parties so agreeing, or any 
person or persons claiming through or under him or them, 
shall nevertheless commence any action at law or suit in 
equity against the other party or parties, or any of them, or 
against any person or persons claiming through or under 
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him or them in respect of the matters so agreed to be re- 
ferred, or any of them, it shall be lawful for the court in 
which action or suit is brought^ or a judge thereof, on ap- 
plication by the defendant or defendants or any of them, 
after appearance and before plea or answer, upon being 
satisfied that no sufficient reason exists why such matters 
cannot be or ought not to be referred to arbitration accord- 
ing to such agreement as aforesaid, and that the defendant 
was at the tame of the bringing of such action or suit and 
still is ready and willing to join and concur in all acts 
necessary and proper for causing such matters so to be de- 
cided by arbitration, to make a i*ule or order staying all pro- 
ceedings in such action or suit, on such terms as to costs and 
otherwise as to such court or judge may seem fit: provided 
always, that any such rule or order may at any time after- 
wards be discharged or varied as justice may require. 

12. If in any case of arbitration the document authorizing On failnre of 
the reference provide that the reference shall be to a single EJ"??^ or arbi- 
arbitrator, and all the parties do not, after differences have may appoint 
arisen, concur in the appointment of an arbitrator ; or if any f"*&l® arbitra- 
appointed arbitrator refuse to act, or become incapable of 
acting, or die, and the terms of such document do not show 
that it was intended that such vacancy should not be sup- 
plied, and the parties do not concur in appointing a new one; 
or if, where the parties or two arbitrators are at liberty to 
appoint an umpire or third arbitrator, such parties or arbi- 
trators do not appoint an umpire or third arbitrator ; or if 
any appointed umpire or third arbitrator refuse to act, or 
become incapable of acting, or die, and the terms of the 
document authorizing the reference do not show that it was 
intended that such a vacancy should not be supplied, and 
the parties or arbitrators respectively do not appoint a new 
one ; then in every such instance any party may serve the 
remaining parties or the arbitrators, as the case may be, 
with a written notice to appoint an arbitrator, umpire, or 
third arbitrator respectively ; and if within seven clear days 
after such notice shall have been served no arbitrator, 
umpire, or third arbitrator be appointed, it shall be lawful 
for any judge of any of the superior courts of law or equity 
at Westminster, upon summons to be taken out by the party 
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having served such notice as aforesaid, to appoint an arbi- 
trator, umpire, or third arbitrator, as the case maj be, and 
such arbitrator, umpire, and third arbitrator respectively 
shall have the like power to act in the reference and make 
an award as if he had been appointed by consent of all 
parties. 

13. When the reference is or is intended to be to two 
arbitrators, one appointed by each party, it shall be lawful 
for either party, in the case of the death, refusal to act, or 
incapacity of any arbitrator appointed by him, to substitute 
a new arbitrator, unless the document authorizing the re- 
ference show that it was intended that the vacancy should 
not be supplied ; and if on such a reference one party fail to 
appoint an arbitrator, either originally, or by way of sub- 
stitution as aforesaid, for seven clear days after the other 
party shall have appointed an arbitrator, and shall have 
served tl^e party so failing to appoint with notice in writing 
to make the appointment, the party who has appointed aa 
arbitrator may appoint such arbitrator to act as sole arbitra- 
tor in the reference, and an award made by him shall be 
binding on both parties as if the appointment had been by 
consent ; provided, however, that the court or a judge may 
revoke such appointment, on such terms as shall seem just. 

14. When the reference is to two arbitrators, and the 
terms of the document authorizing it do not show that it waa 
intended that there should not be an umpire, or provide other- 
wise for the appointment of an umpire, the two arbitrators 
may appoint an umpire at any time within the period during 
which they have power to make an award, unless they be 
called upon by notice as aforesaid to make the appointment 
sooner. 

15. The arbiti^tor acting under any such document or 
compulsory order of reference as aforesaid, or under any 
order referring the award back, shall make his award under 
his hand, and (unless such document or order respectively 
shall contain a diflferent limit of time) within three months 
after he shall have been appointed and shall have entered 
on the reference, or shall have been called upon to act by a 
notice in writing from any party, but the parties may by 
consent in writing enlarge the term for making the award ; 
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&nd it shall be lawful for the superior court of which such 
submission, document, or order is or may be made a rule or 
order, or for anj judge thereof, for good cause to be stated 
in the rule or order for enlargement, from time to time to 
enlarge the term for making the award ; and if no period be 
stated for the enlargement in such consent or order for en- 
largement, it shall be deemed to be an enlargement for one 
month ; and in anj case where an umpire shall have been 
appointed, it shall be lawful for him to enter on the reference 
in lieu of the arbitrators, if the latter shall have allowed their 
time or their extended time to expire without making an 
award, or shall have delivered to anj partj or to the umpire 
a notice in writing stating that thej cannot agree. 

16. When any award made on any such submissiop, docu- Hole to delirer 
ment, or order of reference as aforesaid directs that posses- R^^dTOTrraant 
sion of any lands or tenements capable of being the subject to award to be 
of an action of ejectment shall be delivered to any party, ©forced as a 
either forthwith or at any future time, or that any such party ejectment. 

is entitled to the possession of any such lands or tenements, 
it shall be lawful for the court of which the document autho- 
rizing the reference is or is made a rule or order to order 
any party to the reference who shall be in possession of any 
such lands or tenements, or any person in possession of the 
same claiming under or put in possession by him since the 
making of the document authorizing the refei^nce, to de- 
liver possession of the same to the party entitled thereto, 
pursuant to the award ; and such rule or order to deliver 
possession shall have the effect of a judgment in ejectment 
against every such party or person named in it, and execu- 
tion may issue, and possession shall be delivered by the 
sheriff as on a judgment in ejectment. 

17. Every agreement or submission to arbitration by con- Agreement or 
sent, whether by deed or instrument in writing not under raoniiMion in 
seal, may be made a rule of any one of the superior courts made rale of 
of law or equity at Westminster, on the application of any court, unless a 
party thereto, unless such agreement or submission contain tioni^ear. 
words purporting that the parties intend that it should not 

be made a rule of court ; and if in any such agreement or 
submission it is provided that the same shall or may be made 
a rule of one in particular of such superior courts, it may be 



298 APPENDIX. 

made a rule of that court only ; and if when there is no such 
provision a case be stated in the award for the opinion of 
one of the superior courts, and such court be specified in the 
award, and the document authorizing the reference have not» 
before the publication of the award to the parties, been 
made a rule of court, such document may be made a rule 
onlj of the court specified in the award ; and when in anj 
case the document authorizing the reference is or has been 
made a rule or order of any one of such superior courts, no 
other of such courts shall have any jurisdiction to entertain 
any motion respecting the arbitration or award. 



22 & 23 Vict. c. 59. 

An Act to enable Railway Companies to settle their 
Differences with other Companies by Arbitration, 

For the better providing for the settlement by arbitration 

of matters in which railway companies in the United Kingdom 

are mutually interested, be it enacted, by (&c. &c.), as follows: 

(that is to say,) 

Short title. 1. This act may for all purposes be cited as ** Railway 

" Railway com- Companies Arbitration Act, 1859;" and the expression 

pames. a j^ji^^j companies" in this act extends to and includes all 

persons being the owners or lessees of, and all contractors 

working, any railway upon which steam power is used. 

Power for rail- 2. Any two or more railway companies, whether already 

to^refOTTa* tire °^ hereafter incorporated (in this act caUed « the companies"), 

to arbitration, from time to time, by writing under their respective common 

seals, may agree to refer and may refer to arbitration, in 
accordance with this act, any then existing or future diffe- 
rences, questions, or other matters whatsoever in which they 
then are or thereafter shall be mutually interested, and which 
they might lawfully settle or dispose of by agreement between 
themselves, and may delegate to the person or persons to 
whom the reference is made any power to determine all or 
any of the terms of any contract to be made between the 
companies which the directors of the companies respectively 
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might lawfully delegate to any committees of themselves 
respectively. 

3. The companies jointly, but not otherwise, from time to Power to alter 
time, by writing under their respective common seals, may aenMmentafo 
add to, alter, or revoke any agreement for reference in ac- reference, 
cordance with this act theretofore entered into between the 
companies, or any of the terms, conditions, or stipulations 

thereof. 

4. Every reference or agreement in accordance with this Agpreements to 
act, except so far as it is from time to time revoked or modi- ^ ^^^^ ^^ 
fied in accordance with this act, shall bind the companies, 

and may and shall be carried into full effect. 

5. Where the companies asree, the reference shall be made Beference to a 
to a single arbit«tor »nglearbit«- 

6. Except where the companies agree that the reference Reference to 
shall be made to a single arbitrator, the reference shall be two or more 
made as foUows ; to wit, arbitrators. 

Where there are two companies the reference shall be made 
to two arbitrators : 

Where there are three or more companies the reference 
shall be made to so many arbitrators as there are com- 
panies. 

7. Where there are to be two or more arbitrators, every Appointment 

company shall by writing under their common seal appoint ?^ arbitrators 

by compames. 
one of the arbitrators, and shall give notice in writing thereof 

to the other company or companies. 

8. Where there are to be two or more arbitrators, if any of Appointment 
the companies fail to appoint an arbitrator within fourteen v^??^^*^" 
days after being thereunto requested in writing by the other trade. 
company, or by the other companies or any of them, then, on 

the application of the companies or any of them, the Board 
of Trade, instead of the company so failing to appoint an 
arbitrator, may appoint an arbitrator ; and the arbitrator so 
appointed shall for the purposes of this act be deemed to be 
appointed by the company so failing. 

9. When the reference is made to two or more arbitrators, Appointment 

if before the matters referred to them are determined any ?^ arbitrators 

"^ by companies 
arbitrator dies, or becomes incapable or unfit, or for seven to tiapply ya- 

consecutive days fails to act as arbitrator, the company by cancies. 
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which he was appointed shall bj writiog under their common 
seal appoint an arbitrator in his place. 

10. Where the company bj which an arbitrator ought to 
be appointed in the place of the arbitrator so deceased, 
incapable, unfit, or failing to act, fail to make the appointment 
within fourteen days after being thereunto requested in 
writing bj the other company, or bj the other companies or 
any of them, then, on the application of the companies or any 
of them, the Board of Trade maj appoint an arbitrator ; and 
the arbitrator so appointed hj the Board of Trade shall for 
the purposes of this act be deemed to be appointed by 
the company so failing. 

11. When any appointment of an arbitrator is made, the 
company making the appointment shall have no power to 
revoke the appointment, without the previous consent in 
writing of the other company or every other company in 
writing under their common seal. 

12. Where two or more arbitrators are appointed, they 
shall, before entering on the business of the reference, appoint 
by writing under their hands an impartial and qualified per- 
son to be their umpire. 

13. If the arbitrators do not appoint an nmpire within 
seven days after the reference is made to the arbitrators, then, 
on the application of the companies, or any of them, the 
Board of Trade may appoint an umpire ; and the umpire so 
appointed shall for the purposes of this act be deemed to be 
appointed by the arbitrators. 

14. Where two or more arbitrators are appointed, if before 
the matters referred to them are determined their umpire 
dies, or becomes incapable or unfit, or for seven consecutive 
days fails to act as umpire, the arbitrators shall by writing 
under their hands appoint an impartial and qualified person 
to be their umpire in his place. 

15. If the arbitrators fail to appoint an umpire within 
seven days after notice in writing to them of the decease, 
incapacity, unfitness, or failure to act of their umpire, then, 
on the application of the companies, or any of them, the 
Board of Trade may appoint an umpire ; and the umpire so 
appointed shall for the purposes of this act be deemed to be 
appointed by the arbitrators so failing. 
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16. Every arbitrator appointed in the place of a preceding Sacceeding 
arbitrator, and every umpire appointed in the place of a pre- *"^**itratorS and 
ceding umpire, shall respectively have the like powers and haye powers of 
authorities as his respective predecessor. predecessors. 

17. Where there are two or more arbitrators, if they do Reference to 
not, within such a time as the companies agree on, or failing '""P^'^ 
such agreement, within thirty days next afler the reference 

is made to the arbitrators, agree on their award thereon, 
then the matters referred to them, or such of those matters 
as are not then determined, shall stand referred to their 
umpire. 

18. The arbitrator, and the arbitrators, and the umpire Power for 
respectively may call for the production of any documents arbitrators, &c. 
or evidence in the possession or power of the companies books, &c. and 
respectively, or which they respectively can produce, and administer 
which the arbitrator, or the arbitrators, or the umpire shall 

think necessary for determining the matters referred, and 
may examine the witnesses of the companies respectively on 
oath, and may administer the requisite oath ; and in Scotland 
may grant diligence for the recovery of the documents or 
evidence, and for citing witnesses, and on application to the 
lord ordinary he may issue letters of supplement or other 
necessary writs in support of the diligence. 

19. Except where and as the companies otherwise agree, Frocednre in 
the arbitrator^ and the arbitrators, and the umpire respec- the arbitration, 
tively may proceed in the business of the reference in such 

manner as he and they respectively shall think fit. 

20. The arbitrator, and the arbitrators, and the umpire Arbitration 
respectively may proceed in the absence of all or any of the °}*y proc^d in 
companies in every case in which, after giving notice in that companies, 
behalf to the companies respectively, the arbitrator, or the 
arbitrators, or the umpire shall think fit so to proceed. 

21. The arbitrator, and the arbitrators, and the umpire Several awards 
respectively may, if he and they respectively think fit, make ™*y ^ made, 
several awards, each on part of the matters referred, instead 

of one award on all the matters referred ; and every such 
award on part of the matters shall for such time as shall be 
stated in the award, the same being such as shall have been 
specified in the agreement for arbitration, or in the event of 
no time having been so specified, for any time which the 
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arbitrator maj be legallj entitled to fix, be binding as to all 
the matters to which it extends, and as if the matters awarded 
on were all the matters referred, and that notwithstanding 
the other matters or any of them be not then or thereafter 
awarded on. 

22. The award of the arbitrator, or of the arbitrators, or 
of the umpire, if made in writing under his or their respec- 
tive hand or hands, and readj to be delivered to the com- 
panies within such a time as the companies agree on, or, 
failing such agreement, within thirtj days next after the 
matters in difference are referred to (as the case may be) the 
arbitrator, or the arbitrators, or the umpire, shall be binding 
and conclusive on all the companies. 

23. Provided always, that (except where and as the com- 
panies otherwise agree) the umpire, from time to time by 
writing under his hand, may extend the period within which 
his award is to be made ; and if it be made and ready to be 
delivered within the extended time, it shall be as valid and 
effectual as if made within the prescribed period. 

24. No award made on any arbitration in accordance 
with this act shall be set aside for any irregularity or in- 
formality. 

25. Except only so far as the companies bound by any 
award in accordance with this act from time to time other- 
wise agree, all things by every award in accordance with 
this act lawfully required to be done, omitted, or suffered 
shall be done, omitted, or suffered accordingly. 

26. Full effect shall be given by all the superior courts of 
law and equity in the United Kingdom, according to their 
respective jurisdiction, and by the companies respectively 
and otherwise, to all agreements, references, arbitrations and 
awards in accordance with this act ; and the performance or 
observance thereof may, where the courts think fit, be com- 
pelled by distress infinite on the property of the companies 
respectively, or by any other process against the companies 
respectively or their respective property, that the courts or any 
judge thereof shall direct, and where requisite frame for the 
purpose. 

27. Except where and as the companies otherwise agree, 
the costs of and attending the arbitration and the award shall 
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be in the discretion of the arbitrator, and the arbitrators, and 
the umpire respectively. 

28. Except where and as the companies otherwise agree, Payment of 
and if and so far as the award does not otherwise determine, ^°*'"* 

the costs of and attending the arbitration and the award shall 
be borne and paid by the companies in equal shares, and in 
other respects the companies shall bear their own respective 
costs. 

29. The submission to any arbitration in accordance with Submianon to 
this act may at any time be made a rule of any of her JemadeTmle 
Majesty's Superior Courts of Record at Westminster, or, as of coart 

the case may be, at Dublin, on the application of any party 
interested ; and the court may remit the matter to the arbi- 
trator, or to the arbitrators, or to the umpire, with any direc- 
tions the court think fit. 
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against arbitrator, 80. 

lAen an award a defence to, 184. 

entering verdict in, in pursuance of award, 282. 

on an award, 235—288. 

in what cases it will lie, 235. 

when the only remedy, 235. 

forms of, 286. 

defence to, 287. 

for interest on sum awarded, 184, 237. 

for costs awarded, 238. 

ADMINISTRATOR. See Ezegxttob. 

ADMISSION, 

by party before arbitrator, when evidence, 83. 

of mistake by arbitrator, award remitted back on, 175. 

but not set aside on, 199. ' 

AFEIDAVrr, 

not receivable by arbitrator, 91. 
of mistake by arbitrator, 177. 
on motion to set aside an award, 208. 
on motion for an attachment, 225. 
how entitled, 225. 

AFFIRMATION, 
instead of oath, 92. 

B. X 
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AGENT, 

dnlj anthorized, ma^ refer, 10. 

when, and not principal boond by sabmimon, 10. 

anthoritj to, to refer arising oat of employment, 10. 

of the portiee, arbitrators not to act as, 69. 

award of payment of money to, 112. 

demand by, of performance of award, 221, 224. 

AGREEMENT. See Subm lesiON, Specific Pebfobmance. 
reference by, 19. 

not to proceed at law or in eqnibr, effect of, 20, 24. 
to refer f atnre differences. See Future DirrBBENCBS, Stating 

Pbocsedinos. 
to make submission a mle of oonrt See Ck>KSSNT Clause. 
to refer, when it oasts the jarisdiction of the court, dO. 

ALIEN, 

wife of, may refer, 6. 

ALL MATTERS IN DIFFERENCE, 
by what words referred, 40. 
refeired, arbitrator mast decide, 120. 
do not inclade a matter existing bat not in difference, 183. 

ALTERATION, 

of submission, 44^48. 

by consent of parties, 44. 

amounts to a new submission, 44. 

by an instrument of as high a nature as submission, 44. 
of orders of reference, when court can make, 46. 
of an award, cannot be made, 107. 

AMENDMENT. See Alteratioh. 

of a Yerdict according to arbitrator's notee, not allowed, 233. 

APPEAL, 

at quarter sessions, reference of. See Quabtbb SsS8I0N& 

no, from a yalid award, 181. 

no, to House of Lords on an award in Chancery, 214. 

APPOINTMENT, 

of arbitrator under an agreement to refer, 23^ 66, 69. 

of meetings in a reference, 86. 

to be served on witnesses, 89. 

of umpire or third arbitrator. 73, 106. 

of umpire made a rule of comrt, 192. 

ARBITRATION, 

amount of purchase-moo^ determinable by, 14. 

what is an, within C. L. P. Act, 1854.. 14, 23. 

what amounts to submission to, 19. 

proceedings at, same as at nisi prias, 88. 

quasi, person adjudicating in, not Uable for want of skill, 81. 

ARBITRATOR, 

definition of term, 1. 

more than one, disadvantage of, 2« 

who may be chosen, 66. 

who should be chosen, 2, 3. 

qualities requisite in, 67. 



J 



INDEX. 307 

ARBlTEiATOn— continued. 

appointment of, under agreement to refer, 23. 
notice of appointment must be given to, 66. 

and to the other side, 69. 
objections to, waived, 67. 
mistake of. See Mistake. 
misconduct of, effect of. See MISCONDUCT, 
accepting hospitality, 68. 
purchasing claims of one party, 68. 
authority o^ duration of, 49. 

determined by making award, 107. 
determined by the parties. See Bevocation. 
delegation of, 72, 134. 
reservation of 134, 135. 
if about to exceed, court may interfere, 60. 
his decision on extent of, not conclusive, 182. 
power of, to appoint time and place of hearing, 86. 

to regulate proceedings. See Pbocbedings. 
to proceed ex parte^ 100. 
after notice given, 101. 
to consult persons of skill, 98. 
to obtain legal assistance in framing award, 99. 
to reopen case, 102. 

to decide questions of evidence. See Evidekcb. 
to enlarge time. See Enlaboement of Time. 
duty of, to hear evidence. See Evidence. 

to perform conditions precedent, 73, 88. 
to mform parties when case is doeed^ 102. 
to take notes of evidence, 98. 
in making award. See AwABD. 
when award referred back. See Refebbing back. 
refusing to concur in tiie award, 70. 
dying, refusing to act, &c., vacancy supplied, 70. 
not l^und to make an award, 108. 
can make but one award, 132. 
not bound by rules of practice, 88. 
lay, entitled to have a legal adviser to sit with him» 100. 
cannot sue for fees, but hss a lien on award, 78. 
fees of, when taxed, 172. 

liable to an action for charging excessive f ee% 79. 
but not to an attachment, 79. 

liability of, to an action for misconduct or want of akill> 80. 
when made defendant to a bill in equity, 81, 187. 
when called as a witness, 82. And tee EviDBNGB. 
evidence of, as against parties, 83. 
allowed to impeach his award, 83. 
irregularities m conduct of, waived, 96, 97. 
not^ of, courts no power over, 84, 233. 
decision of, on a question of fact, ooncludve> 181. 
Joint arbitrators, 
not to act as advocates of their appointors, 69. 
must all act together, 69, 74. 
all executing award at same time, 70, 106. 
omitting to do so, award remitted back, 176. 
when majority of, may act, 70. 
appointing umpire, li. See UscPiBE. 
when umpire must join with them in their award, 106, 218. 

x2 
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ABREST. 

privilege of witnesses attending reference froniy 92. 

ASSETS, 

reference when an admission ol See Exegdtob. 

ATTACHMENT, 

enforcing an award bj, 216—228. 

only when sabmission can be made a rale of oonrt, 216, 221. 
granting, discretionary with courts, 217. 
in what cases granted, 216. 
onlj when awsuxl is distinctlj imperative, 217. 
no, when award bad or doubtful, 218. 
nor pending contemporaneous proceedings, 219. 
no, for interest on sum awarded, 217, 237. 
at whose instance granted, 219. 
who not liable to, 220. 
granted pending a foreign attachment, 219. 
personal service of awai^ and other documents necessary, 221. 
when personal service dispensed with, 222. 
oral demand of performance of award, 223. 
demand by agent or attorney, 224. 
demand mast be of precise thing awarded, 224. 
applied for, before time for setting aude has elapsed, 218. 
affidavit on motion for, how entitled, 225. 
nature of the affidavit, 225. 
when the award is lost, 226. 

no proceedings in respect of, on last day of term, 226. 
rule nisi for, how drawn up, 226. 
rnle for, must be personally served, 226. 
rule for, not opened for irregularity in service, 227. 
what may be shown for cause against rule for, 227. 
cross motions for, and for setting aside heard together, 227. 
second application for, 227. 
rule for, made absolute, 228. 
imprisonment under, no satisfaction of award, 219. 
party need not forego, to obtain execution under 1 & 2 Vict, 
c 110.. 231. 

ATTORNEY. See Powee of Attorney. 
power of, to refer, 11. 
may consent to enlargement of time, 11. 
may waive objections to irregularities, 75. 
unable to attend reference, hearing may proceed, 86. 
arbitrator may exclude, from the hearing, 87. 
may be employed to draw the award, 99. 
may sit wiui arbitrator, 100. 
award to pay money to, 112. 
lien of, for costs on sum awarded, 168, 230. 
demand by, of performance of award, 224, 233. 

AUTHORITY. See Abbit&atob. 

AWARD. See Cause. 
definition of term, 1. 
within what time to be made, 50, 108. 
arbitrator not bound to make, 103. 
but refusal to make ground for revoking submission, 49. 
no technical form necessary, 103. 
formal requisites of, 105. 
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AWARD^continv^d. 

attesting witness to, 106. 

when reqoired to be in writing, 105. 

pirol, enforced by attachment, 216. 

m form of a special case, 109. And see Special Case. 

in form of a certificate, 110. And see Cebtifigate. 

most be one entire instrument, 132. 

of seyeral arbitrators, mnst be executed by all at same time and 

place, 70, 106. 
by majority of arbitrators, when good, 70. 
when umpire mnst join in, 106, 218. 
recitals in, 104. And see Recital. 
other writings, &c. incorporated with, by reference, 105. 
publishing the, 106, 204. 
delivery of, 107. 

executed, cannot be altered, 107. 
stamps on, 108. 

fee of arbitrator should not be stated in, 78. 
must not exceed ths submission, 110. 
exceeding submission, evidence of arbitrator admissible to show, 

83. 
of acts to be done by or upon the property of strangers, when bad, 

112. 
in favour of a stranger, when bad, 112. 
on matters arising after date of submission, 42, 112, 136. 
giving directions m, 118, 116. 
on a partnership reference, 114, 119. 
of releases and conveyances, 115, 185. 
should direct payment of sum awarded, 117. 
may direct mode of payment, 117. 
is only conclnsiye as to matters actually referred, 183. 
must extend to all matters referred, 118, 133. 
when silence in, presumed a decision, 118. 

should specifically determine each matter particularized in the sub- 
mission, 118, 119. 
should extend to all matters of which arbitrator had notice, when 

reference is general, 120. 
evidence of arbitrator to show matters not included in, 84. 
is conclusive as to all matters within the submission, though not 

specifically decided, 182. 
not bad for omitting matters over which arbitrator had a power 

only to decide, 121. 
if void, will not be saved by misapprehension of arbitrator, 121. 
must decide between all the parties, 122. 
must be certain, 122, 168. 
courts presume, certain, 122. 
what certainty requisite, 123, 124. 

certain as to all matters about which a question exists, 124. 
leaving in doubt how it decides, bad, 125. 
good, if it can be rendered certain, 126, 127. 
finding facts with certainty, to raise a point of law, 126. 
in the alternative or conditional, 1 29. 
specifically defining acts awarded, 129. 
mttst be final, 130. 
what is sufficiently final, 131. 
in two parts, bad, 132. 
of a voluntary performance, 133. 
containing a proviso for avoiding it, 133. 
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AWARD^eonHnned. 

to be altered bj sabseqnent events, 134. 
delegation or reeerration of aathority in, 184, 136. 
bad, if impossible, 136. 
or unreasonable, 136. 
or contradictory, 187. 
or illegal, 138. 
mntauity in, 138. 
had in part f 139. 
bad in part, is good if residiie is separable and decide all matters, 

139. 
exceediag authority in directions given, 141. 
in awarding costs, 140. 
in awarding a release, 140. 
if bad part inseparable, whole void, 141. 
Toid, it bad part is consideration of thing awarded on the other 

side, 142. 
bad in part, performance of, 188. 
motion to set it aside, how dealt with, 213. 
costs of, what are, 169. 

lay arbitrator, when allowed costs of attorney drawing, 172. 
referring back an. See RSFERKINO BACK AWARD, 
when avoided by reference back, 180. 
effect of, 181—189. 
conclnsive between the parties, 181. 
no appeal from, 181. 

effect on matters not bronght before the arbitrator, 182. 
rifhts of strangers, how affected by, 182. 
will not convey land or transfer a chattel, 183, 184. 
bnt may eive a possessory remedy for their recovery, 184. 
of general releases closes accounts, 183. 
of a sum of money, creates a debt carrying interest, 184. 
when a defence to an action, 184. 
a defence to a bill in equity, 186. 
effect of, as evidence, 187. 
not evidence of an account stated, 188. 
lost, judgment signed on affidavit of its contents, 234. 
setting aside. See Settiko abide. 
enforcing. See Action, Attachment, Equitt, Ezbctttion. 



BANKRUPT, 

cannot refer so as to bind his estate, 9. 

his trustee may, 9. 

submission by, binds himself, 10. 

trustee of, attending reference bound by award, 182. 

recent appointment of trustee, no ground for not moving in time 

to set aside award, 207. 
proceedings by trustee of, contrary to agreement to refer, not 

stayed, 29. 

BANKRUPTCY, 

no revocation of submission, 64. 

ground for revocation by other party, 60, 64. 

sum awarded, good petitioning creditor's debt in, 184. 

BARRISTER. See Counsel. 

BILL IN EQUITY. See Equity, Specific Performance. 
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BOND, 

submission hj, 19. 

BRIEFS, 

of couDsel, laid before arbitrator, 86. 



CASE, SPECIAL. See Special Cabk. 

CAUSE, 

maj be referred by rule of court, judge's order, &c, 30. 
referred on " usual terms," 30. 
stranger to, made party to reference, 30. 

and directed to paj costs, 165. 
order referring, made rule of court, 81. 
of what court made a rule, 32. 
costs of making, 31. 

reference of, is of the cause as it stands, 4d. 
pleadings in, need not be set out in award, 144. 
awarding on, in words of the issue, 144. 
finding on each issue, when costs abide the event, 144. 
when specific finding not necessary, 145. 
not if arbitrator is to tax costs, 148. 
or if costs do not abide the event, 148. 
or if issues have not been joined, 148. 
awarding a general verdict, 147. 
awarding entiy of a verdict, 149. 

on a finding for plaintiff damages should be awarded, 149. 
unless a plea found for defendant answers the whole clauui 151. 
damages awarded in, not to exceed amount taken on reference, 151. 
nor amount claimed in plaintiff's particulars, 152. 
damages not limited when all matters in difference referred, 152. 
when plaintiff may be ordered to pay a sum of money, 152. 
awarding a stet processus, 141, 145, 153. 

a nonsuit, 153. 

an entry or arrest of judgment, 163* 

judgment non obstante veredicto, 154. 
costs of, 160. And tee Costs. 

CERTAINTY, 

in an award, required. See Awabd. 

CERTIFICATE, 

arbitrator to make, instead of an award, 110. 

does not require a stamp, 110. 

set aside for same reasons as an award, 198. 

rule to set aside must show ground of motion, 210. 

entering verdict pursuant to, 233. 

CERTIFYING FOR COSTS, 

power of, should be given to arbitrator, 31. 
m what manner power of, exercised, 164. 
award referred back, for omission in, 177. 

CHANCERY. See Equity. 

CHARITY SUIT, 

submission of, by consent of Attorney-General, 13. 

CHARGES. See Fees. 
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CHATTELS, 

not tniisf erred hj an award, 184. 

COMPANIES CLAUSES ACT, 1M5, 
reference under, 17. 
mode of enbmiemon, 39. 
■obmierion cannot be revoked, 66. 

COMPANIES ACT, 1862, 
reference under, 17. 

COMPULSORY REFERENCE, 

of matters of acooont bj order of ooort <Nr of a judge, 33. 

at what stage of proceedings, 34. 

in what cases, 34. 

set aside if no dispute as to amount, 35. 

has same incidents as a reference by consent, 35, 90. 

and set aside on same grounds, 196. 
amendment of order for, 45, 47. 
of appeals at quarter sessions, 36. 
duration of arbitrator's authority on, 54. 
arbitrator no implied power oyer ooets of, 166. 
referring back an awu^ under, 174. 
courts maj deal with award, though submisBion not made a rule of 

court, 190. 
time for setting aside an award in, 207. 
time for enforcing an award in, 235. 

CONCEALMENT, 

award set aside for, 200. 

CONDITION PRECEDENT, 

reference made, to accrual of right of action, 25. 

to arbitrator's actinj^, must be performed, 73, 88. 

appointment of umpire made, 73. 

act of stranger made, 112. 

awarded, must be performed before attachment, 217. 

CONSENT CLAUSE, 

to submission being made a rule of court, 21. 
advantages of, 58, 90. 

CONSISTENCY, 

requisite in an award, 137. 

CONVEYANCE, 

should be awarded to pass land, 116, 183. 
if awarded, form should be indicated, 135, 

CORPORATIONS, 
submissions by, 8. 
no attachment against, 220. 

CORRUPTION, 

of arbitrator. See Setting aside. 

COSTS, 

infant directed to pay, 5, 165. 

arbitrator ordered to pay, in a suit to impeach award. 81. 
of making submission a rule of court, when aUowed, 31. 
omitting to award as to, when submitted, 119. 
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exoesBive or inyalid directionB as to, 140, 142, 168. 

what incladed in tenn, 155, 168. 

of reference, arbitrator's power oyer, 155. 

where costs abide the event, 156. 
what are, 158. 
of award, what are, 159. 
of cause, when reference silent as to, 155, 160. 

when costs abide the event, 160. 

when defendant entitled to general, 161. 

affected by County Court Acts, 162. 
of several cansesi, abiding event as to each, 168. 
allowed by particalar statutes, when successful party entitled to, 

163. 
of abortiye reference, 65, 160. 
certifying for, 31, 164. 

award referred back for omission in certifying for, 177. 
of compulsory reference, 45, 165. 
power of court to yary order under sect. 11, C. L. P. Act, 1854, as 

to, 165. 
how arbitrator's discretion over may be exercised, 165. 
as between party^ and part^, 166. 
as between solicitor and client, 142, 166. 
when amount o^ must be ascertained by award, 127, 166. 
when, left to be ascertained by taxation, 127, 167, 170. 
of cross actions, setting-off, 168. 

when to be paid by several, mode of ascertaining proportions, 168. 
payment of, how enforced, 169. 
taxation of, at what time, 170. 

on higher or lower scale, 171. 
when necessary before action for, 288. 
award defective as to, remitted back, 176. 
of an award referred back, arbitrator's power over, 180. 
of making submission a rule of court, costs in the cause, 198. 
of a motion for setting aside an award, 213. 
action for, 238. 

COUNSEL, 

power to consent to reference of a cause, 12. 
notice of intention to employ, 86. 
arbitrator may refuse to near, 86. 
fees of, allowed on taxation, 86, 171. 
arbitrator may take the opinion of, 99. 

COUNTY COURT, 

reference by order of, 32. 

reference to judge of, now abolished, 84. 

COUNTY COURT ACTS, 
effect of on costs, 162. 

COURT. Sm Rule op Coubt. 
jurisdiction of, over awards, 191 . 

COVENANT, 

not to sue, effect of, 20, 24. 

CRIMINAL MATTERS, 
reference of, 15. 
award not evidence in, 188. 



personal, necessaij before attachment, 228. 
bef 
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DAMAGES. See Cause. 

DEATH. See Revocation. 

of either partj, proyision for, in sabmifldon, ((8» 234. 

enlaigement of time notwithstanding, 51. 
of arbitrator, 70. 

DEED, 

Bubmisfdon by, 19, 20. 

alteration of submission hj, 44. 

revocation bj, 61. 

awarded, must be tendered for execution on the daj named, 223. 

DELAY, 

in enforcing award, effect of, 217, 234, 241. 
in applying to set aside award, 206. 

DELEGATION, 

of anthoritj bj arbitrator, renders award bad, 72, 134. 

DELIVERY, 

of award, 107. 

of land in porsnance of awardi 232. 

DEMAND, 
srsona] 
sfore a mle for payment of sum awarded, 230. 

DIRECTIONS, 

what, may be given in an award, 113. 
must not exce^ the authority, 116. 

DISAGREEMENT, 

of the arbitrators, what is, 77. 

DIVORCE, 

suit for, not referable, 13. 

DOCUMENTS, 

production of, how enforced, 89. 

DURATION, 

of arbitrator's authority. See ABBrrBATOB, ENLABOSMSifT of 
Time. 



EFFECT, 

of the award. See AWARD, EviDENCS. 
of failure of reference, 32. 

ENFORCING AWARD. See ACTIOW, ATTACHMENT, EQUITY, 
Execution, Specific Performance. 

ENLARGEMENT OF TIME, 
by arbitrator, 60. 

must be made within time prerionsly fixed, 60. 

from time to time, 60. 

should not be by two before appointment of third, 60, 73. 

after death of one party, 61. 

how made, 61. 
by umpire^ 61. 
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ENLARGEMENT OF TIME— <?(w«»tw<f. 
by the parties, 62. 

how made, 62. 

effect of, on action on snbmission, 236. 
hy the courts, 68. 

under 8 & 4 Will. 4, c. 42. . 68. 

under C. L. P. Act, 1854. .64. 

in what ciues, 64, 65. 

only when submission can be made a rule of court, 55. 
by a court of equity, 56. 
waiver of informalities in, 56. 
made a rule of court, 192. 

EQUITY. See Spbcipio Pebpoemance. 

will not decree an award to bind an infant, 6. 

suits in, may be referred, 18, 32. 

will stay proceedings, same as courts of law, 29. 

will restrain actions where accounts complicated, 36. 

enlargement of time by court of, 56. 

court of, a court of record, 58. 

arbitrator made party to a bill in, 81, 187. 

power to compel attendance of witnesses, 91. 

awarding that a suit in, be dismissed is final, 154. 

award a defence to a bill in, 186. 

making submission a rule of court of, 193. 

motion in, for setting aside an award, 218. 

bill in, to relieve against an award, 214. 

no appeal to House of Lords from an award in, 214. 

bill in, when the only remedy for misbehaviour of arbitrator, 237. 

ESTOPPEL, 

award, when no, 181. 

EVENT OF THE AWARD. See Cause. 
what is, 145. 
costs abiding, 156, 160. 

EVIDENCE, 

umpire to rehear, 77. 

of arbitrator admissible, 82 — 84. 

to show excess of jurisdiction, 83. 

to prove matters were not before him, 84. 

that he was not requested to find on issues, 84. 
g^ven before arbitrator receivable in other proceedings, 83. 
power of arbitrator to decide questions of, 93. 
admission of doubtful, 60. 
rejection of, invalidating award, 94, 198. 

ground for revoking submission, 61. 
when dispensed with, 94. 
must be taken in presence of all parties, 60, 95. 
unless all excluded, 87. 
Irregularities in reception of, waived, 96. 
on matters not within the submission, when received, 97. 
giving time for production of, 97. 
notes of, to be taken by arbitrator, 98. 
arbitrator's notes of, umpire using, 77. 

courts no power over, 84. 

verdict not amended by, 233. 
of skilled persons, 99. 
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EVIDJSSCE-'COiUinMed, 

farther, prodactioii of after ctse cloeed, 102. 
additional, taken on reference back, 179. 
award, effect of, as, 187. 

not, of an aooonnt stated, 188. 

not, in the nature of repatation, 187. 

not, in a criminal cane, 188. 

contrary to, not eet aside, 198. 

EXECUTION, 

of award. See Arbitrator, Award. 

Mnder 1 4' 2 Viet, e. 110. 

role to pay, has the effect of a judgment, 228. 

before role granted, sabmiasion mide rule of court, 229. 

mle not granted when party porsoing other remedies, 229. 

nor for interest on som awarded, 237. 
mle granted though award do not direct payment, 230. 
sendee of documents and demand of performance, 230. 
application for rule, 230. 
rule granted is nisi only, 290. 
moY^ for on last day of term, 281. 
showing cause, 231. 
under rale to deliyer land, 232. 
in eaute ri^erredy 232—235. 

may issue after judgment entered up, 232. See Judgment. 

issuing before day fixed for payment, 235. 

will not issue for interest on sum awarded, 235, 237. 

EXECUTOR, 
reference by, 8. 

when an admission of assets, 9. 
general submission embraces claims as, 40. 
when bound by submission of testetor, 63. 
award against, certain without finding assets, 125. 
when he may haye attachment to enforce award, 219. 
attachment against, 220. 

EX PARTE, 

arbitrator may proceed, after notice, 100, 101. 

FACTS, 

finding, to raise question of law, 126. 

FEES, 

of arbitrator, award retained until paid, 78. 
excessive, how recovered, 79. 
should not be stated in award, 78, 159. 
when reviewed on taxation, 172. 

FEME COVERT. See Married Woman. 

FEME SOLE, 

marriage of, revokes submission, 63. 

but action lies against husband and wife, 65, 

FINAL, 

award must be. See Award. 

FRAUD, 

of parties, submission set aside for, 48, 201. 
award set aside for, 200. 
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FORM, 

technicali not required for an award, 103. 

FUTURE DIFFERENCES. See Stating Pbocbbdings. 
parties may agree to refer, 14. 
agreement to refer, effect of, 24. 
reference of, made condition precedent to action, 25. 

GUARDIAN, 

maj be bound for an infant, 4. 

HIGHWAY ACrr, 1864, 

oompnlflory reference of appeal under, 86. 

HUSBAND AND WIFE. See Mabried Woman. 
submission bj, binds wife's real estate, 7. 
bj husband of wife's chattels, 6. 
of her chattels as executrix, 6. 
of all demands, includes demands in right of wife, 40. 
of actions, not including actions to which wife is a 
party, 48. 
attachment against, refused, 221. 

ILLEGAL, 

submission, 15. 
acts, award of, 188. 
award, haApro tamto, 138. 

no speofic performance of, 241. 

IMPOSSIBLE, 
award bad, 186. 

INFANT, 

submission by, void unless confirmed on majority, 4. 

party bound for, 4. 

person submitting jointly with, bound, 5. 

equity will not decree an award to bind, 6. 

not bound by reference by solicitor, 12. 

directed to pay costs. Sie Ck)STS. 

INFERIOR COURT, 

costs of cause in, must be ascertained in award, 127, 167. 

INSTALMENTS, 

award of payment by, 117. 

INTEREST, 

sum awarded bears, 184. 

on sum awarded how recoyerable, 184, 217, 237. 

IRREGULARITY IN PROCEEDINGS. See Waiver. 
setting aside award for, 200. 
cannot be pleaded to an action, 237. 
nor shown for cause against an attachment, 227. 

JOINT AND SEVERAL, 
submission, effect of, 8. 
^Ui^utes, by what words referred, 48. 
award on, 122, 182, 185. 
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JUDGE, 

reference by order of, 80, 83. 

at chambers, settmg aside award in caose in Common Pleas of 
Lancaster, 196. 

JUDGMENT, 

of (jnarter sessions entering award aa, 16. 

arbitrator no power to awurd, 163. 

effect of awaid as, 181, 187. 

in ejectment, mle to deliyer land has effect of, 232. 

signing, in pnrsnance of award, 232. 

cannot be signed if no yerdict, 233. 

nor for matters ont of the cause, 233. 

not signed according to arbitrator's notes, 233. 

mode of signins, 233. 

demanding performance before signing, 238. 

within what time signed, 234. 

signed after death oi one party, 234. 

special application to sign, after delay, 234. 

signing, on lost award, 234. 

moving in arrest of, 234. 

non obstante Teredicto, 234. 

execution issuing on. See Execution. 

signing on a compulsory reference, 236. 

time for setting aside, 207. 

stating objections to in rule to set aside, 212. 

jURiSDicrrioN, 

of courts over awards, 191. 



LACHES, 

bar to bill for specific perfonoanoe, 241. 

LAND, 

award will not conyey, 116, 183. 
but may give possessory remedy for, 184. 
awarded, conveyance should be directed, 116> 136. 
award to deliver possession of, enforced, 282. 

LAND DRAINAGE ACT, 1861, 

compulsory reference of appeal under, 36. 

LANDS CLAUSES CONSOLIDATION ACT, 1845, 
empowers persons under disability to refer, 12. 
matters reierable under, 16. 
mode of submission, 36. 
submission not revocable, 37, 65. 
appointment of arbitrator, 38. 

of new arbitrator, 71. 

of umpire, 73. 
submission set aside by court, 39. 
arbitrator may not decide title, 41. 
declaration to be made by arbitrators and umpire, 78 
wilful misconduct punishable, 80. 
costs of reference, 169. 
award remitted back, 176. 
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LIEN, 

of attorney, on sam awarded, 168, 230. 
of arbitrator, on award, 79. 

LIMIT OF TIME, 

for making award, 49. 

meaning of " nntil," "after" and " montha" in, 103, 

LOCAL GOVERNMENT ACTS, 
reference nnder, 17. 
mode of submission, 39. 

LOSS, 

of submission, copy made mle of court, 192. 
of award, attachment granted on copy, 226. 
judgment signed on copy, 234. 

LOT, 

appointment of umpire by, bad, 76. 

LUNATIC, 

committee of, submission by, 9. 



MANDAMUS, 

against a corporation to enforce an award, 220. 

MABRIAGE, 

of female party. 8ee Revocation. 

no attachment against a woman after, 221. 

MARRIED WOMAN. See Husband and Wife. 
may refer, if a sole trader in London, 5. 

if divorced, 6. 

when husband dviliter tnortiivs, 6. 

questions as to her separate estate, 6. 

terms of separation, 6, 18. 
person submitting jointly with, is bound though she is not, 7. 
attachment in favour of, 218. 

MARRIED WOMEN'S PROPERTY ACT, 1870, 
questions affecting property under, referred, 6. 

MASTERS AND SERVANTS, 
reference of disputes between, 17. 

MATTERS IN DIFFERENCE, 
what, 41, 111. 

MATTERS OF ACCOUNT. See Compulsoby Rbfbbkncb. 
MEETINGS. See Pbogbedings. 

MISCONDUCT, 

of arbitrator, voids the award, 68. 
actionable, 80. 

ground for bill in equity, 81, 187, 237. 
cannot be shown for cause against an attachment, 

227. 
nor pleaded to an action, 237. 
award set aside for, 200. 
gross mistake treated as, 199. 
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MISTAKE, 

in sobmifliiony amending, 45. 
of arbitzmtor, when award void for, 196. 
most appear in the award, 197, 199. 
grooB, amounting to miaoondnct, 199. 
referring back an award for, 175. 
not allowed to be made ont on affidaTita, 177. 
admiaaion of, bj arbitrator, 175. 

in f aronr of a part/, not gronnd for his moring to set aside award, 
209. 

MONTH, 

compotation of time by lonar not calendar, 103. 



NONSUIT, 

award of, 153. 
OOBtB of, 168. 

NOTES OF EVIDENCE. See Evidbncb. 

NOTICE, 

of meeting 86, 200. 
of roYocation of aabmiflsion, 61. 
of employment of connael, 86. 
to proceed em parte, 101. 
of award made, 79, 107. 

OATH, 

power of arbitrator to administer, 91. 
when evidence taken on, 91. 
form of, 92. 

OPINION, 

of skilled person, arbitrator may adopt, 72, 98. 
award in lorm of, 104. 

OBDER, 

submission by, of a judge or of nui prius. See Cause. 



PARLIAMENT, MEMBER OF, 
no attachment against, 220. 

PAROL, 

matters referred by, 19. 

submission, cannot be made a rule of court, 19, 23. 
or award made under, enforced by attachment, 216. 
award, when good, 105. 

enforced by attachment, 216. 

PART, 

award bad only in. See Awabd. 

PART PERFORMANCE, 
of award, effect of, 238. 

PARTIES TO A REFERENCE, 
who should be made, 2. 
who may be, 4 — 12. 
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PARTIES TO A liEFEniSNCE— continued. 
seyeral, when jointly bonnd, 8. 
may be examined as witnesses, 92. 
excluded from the hearing, 87. 
award mast decide as to idl, 122. 
attachment against one of seyeral, 22L 
death of. See Death. 

PARTNERS, 

reference by, all most join in, 7." 

when one, submitting on behalf of others, is himself bound, 8. 

when reference by, should be by deed, 20. 

agreement between, to refer future disputes, 24. 

on reference by, award of dissolution good, 114. 

award bad for omitting to decide whether persons are, 119. 

PAYMENT, 

arbitrator should direct, of sum awarded, 117. 

no attachment without, 1 1 7, 217. 

unauthorized award of entry of a yerdict does not amount to an 

order for, 149, 217. 
time, place and mode of, may be fixed, 117. 
may be awarded to be by instalments, 117. 
of debt accrued after submission, award of, bad, 112. 

PEER, 

no attachment against, 220. 

PERFORMANCE. See Specific Pebpobmancb. 

of condition precedent See Condition Pbecedent. 
of an award, what sufficient, 188. 

sufficient to free a party from attachment, 217. 
by a party seeking an attachment, 217. 
demand of, to support attachment. See Attach- 
ment. 
when to be ayerred in pleading an award, 186. 

PERJURY, 

witness indictable for, 93. 
effect of, on award, 201. 

PLEA, 

effect of an award as a, 184. 

POWER OF ARBITRATOR. See Abbitbatoe. 
should be clearly defined in submission, 2. 

POWER OF ATTORNEY, 

agent demanding payment of money awarded must haye, 224. 
not necessary to demand execution of a deed, 224. 

POSTEA, 

in cause, how entered, 233. 

certificate of arbitrator should indicate mode of drawing up, 110. 

PRACTICE, RULES OF, 

arbitrator not bound by, 88. 

PRINCIPAL. Sea Agent. 

PRIVILEGE, 

of witnesses from arrest. See Witnesses. 

R. Y 
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PROCEEDINGS, 

stay of. See Statino Pbockedikos, 
in reference, 

arbitrator'B power over, 86. 

procuring appointment for hearing, 85. 

majority of arbitrators may appoint time, 85.^ 

notice of appointment of each meeting to be given to absenting 
arbitrators, 70, 86. 

appointment may be rcToked, 86. 

attendance of connael, 86.^ 

excluding parties and their attomies, 87. 

procedure of nisi prius osnally followed, 88. 

rules of practice not bindingon arbitrator, 88. 

examining witnesses. Sf<» WITNKSSEB. 

receiving evidence. See EviDENCB. 

proceeding ex parte^ 100, 101. 

uregulanties in, ground for setting aside award, 200. 

PRODUCTION. 

of documents enforced, 89. 

PUBLIC HEALTH ACT. See Local Government Acts. 
PUBLISHING THE AWARD, 106, 204, 

QUARTER SESSIONS, 

matters of appeal referred at, 16. 
award entered as judgment of court, 16. 
compulsory reference of appeals at, 36. 
costs of reference at, 169. 

RAILWAY COMPANIES ARBITRATION ACT, 1859, 
matters referable under, 17. ^ 
agreement to refer ousts jurisdiction of courts, 30. 
submission must be in writing, 39. 

is not revocable, 65. 
appointment of new arbitrator, 71. 

of umpire, 74. 
arbitrators may make several awards, 133. 
costs of reference, 169. 

RAILWAYS CLAUSES ACT, 1846, 
matters referable under, 17. 
mode of submission, 39. 
submission not revocable, 65. 
appointment of new arbitrator, 71. 

of umpire, 74. 
costs of reference, 169. 

READY FOR DELIVERY, 
an award, when, 107. 

RECITAL, 

in submission, effect of, 40. 

in award, effect of, 104. 

erroneous, will not vitiate award, 105, 111, 180. 

REFERENCE. See Cause, Compulsoby Reference, Submis- 
sion. 
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REFERBING BACK AWARD, 
in wbat cases, 95, 108, 175, 200. 
to enable joint arbitrators to re-execate together, 176. 
to correct defect as to costs, 176. 
to find on the issues, 176. 
to decide omitted matter, 177. 
when not permitted, 177. 
limit of time for application for, 178. 
to same arbitrator, 178. 
powers and duty of arbitrator revived by, 179. 
avoiding the award made, 180. 
costs of, 180. 

REFUSAL, 

of arbitrator to act See Abbitbatob. 

REHEARING CASE, 
duty of umpire in, 77. 

of arbitrator in, on reference back, 179. 

RELEASE, 

by an infant, award of, bad, 4. 

award of, 115, 183. 

excess of audiority in awarding, effect of, 140. 

RESERVATION, 

of authority by arbitrator avoids the award, 134, 135. 

REVOCATION OF SUBMISSION, 
common law right as to, 57. 
power of, restricted b:^^ 8 & 4 Will. 4, c. 42. .58. 
may be, though submission made rule of court, 59. 
application for leave, how made, 60. 
wlmt are grounds for, 49, 60. 
by express act of parties, 61. 
notice of, must be given to arbitrator, 61. 
no, when arbitrator only a valuer, 59, 62. 
by death of a party, 61. 
by death of one of several parties, 62. 
clause preventing death operating as, 63. 
by marriage of a female party, 68. 
woman and husband liable to action for, 65. 
bankruptcy of one party, no, 64. 
but ground for other party revoking, 60, 64. 
rem^y for, by action, 64. 

RULE TO PAY. See Execution. 

RULE OF COURT, 

reference by. See Cause. 
iuhmiuion made, 

what may be, 21, 31, 37, 190. 

for what purposes, 24. 

no summary proceedings on award until, 190. 

except in case of compulsory reference, 190. 

when not made, award only enforceable by action, 235. 

parol cannot be made, 19, 23. 

of what court made, 32. 

when made, 191. 

t2 
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KULE OF COXJKT^contintied. 
tuhmUnon nuMf^— contdnaed. 

before application to set aside award, 195, 208. 

before attachment on award, 221. 

or execution under 1 & 2 Vict. c. 110. .229. 

or application to enter up yerdict, 233. 

of a court of law, by motion of course, 191. 

affidavit of execution of submission, 191. 

enlargements of time and appointment of umpire made part 

of the rule, 192. 
copy of submission made a rule, 31, 192. 
costs of, when allowed, 31. 

when costs in the cause, 193. 
of Court of Chancery, 194. 
when necessary to make award a rule in Chancery, 1!H. 

SEPARATE ESTATE, 

ref erenoee by married woman as to, 6. 

SESSIONS. See Quabteb Sessions. 

SETTING ASIDE, 

a compulsory reference, 35. 

a submission, 48, 201. 

an award, jurisdiction of courts in, 195. 

where award uncertain, &c., 196. 

for mistake of arbitrator, 196. 

for irre^larity in the proceedings, 200. 

corruption of the arbitrator, 200. 

concealment of evidence, 200. 

when void, 201. 

limit of time for applying, when award under 9 & 10 
Will. 8, c. 16.. 202. 

when in a cause at nisi prius, 204. 

when in a reference of a cause and mattera in difference, 
205. 

when in a cause referred before trial, 205. 

power to allow further time to move, 203, 206. 

limit of time for moving on a compiUsory reference, 207. 

mode of application for, 208. 

what affidavits necessary, and how entitied, 208. 

second application for, not permitted, 209. 

who may move, 209. 

drawing up the rule nisi, 210. 

stating grounds of motion in the rule, 210. 

showing cause against the rule, 212. 

results of the motion, 212. 

costs of the motion, 213. 

in equity. See Equity. 

effect of proceedings for, upon application for specific per- 
formance, 240. 
a judgment, motion for when made, 207. 

rule nisi need not set forth grounds of motion, 212. 

SOLICITOR. See Attorney. 

no power to refer a suit in equity, 11. 
SPECIAL CASE, 

arbitrator may state his award in form of, 109. 
not bound to state, 109. 

unless submission imperatirc, 110. 
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SPECIAL CAS^—eofUmued. 
costs of, costs of cause, 159. 
award not referred back to enable arbitrator to state, 177. 

SPECIFIC PERFORMANCE, 

of an agreement to sell at a fair valuation, 14. 



i 



no, of agreement to refer, 29. * 

nor of a contract, part of which is left to be decided by arbitration, 

240. 
of an award, when enforced, 238. 

npon same groands as an ordinary agreement, 239. 

affected by reasonableness of award, 240. 

granted, moagh submission made a mle of court, 240. < 

not after attempts to set it aside, 240. 

not if illegal, 241. 

STAMPS, 

on submissions, 20. 

not necessary on appointment of umpire, 76. 

on awards, 108. 

want of, effect on awards, 108. 

not required on certificate, 110. 

STATUTE OF FRAUDS, 

reference by parol affected by, 19. 

STAYING PROCEEDINGS, 
contrary to reference, 21, 26. 
in what cases, 27. 

upon, court may make order as to costs, 27. 
on all matters arising out of instrument containing agreement to 

refer, 28. 
not against trustee of a bankrupt, 29. 
in Court of Chanceiy, contrary to agreement to refer, 29. 
order of reference should contain a clause for, 31. 

STET PROCESSUS, 

award of, 145, 153. ^ 

unauthorized award of, 141. 

STRANGER, 

to a cause made party to a reference, .SO. 
award of an act to be done by. 111. 

or affecting property of, 112. 
award of payment of money to, 112. 
effect of award on rights of, 182. 
award not eyidence against, 187. 

SUBJECT-MATTER OF REFERENCE, 

ciyil disputes, 13. ' 

?uestions of law or fact, 14. 
nture differences, 14. 
construction of wills, 15. 
matters illegal and criminal, 15. 
matters referable by statute, 16 — 18. 
what referred bpr particular phrases, 40. 
eyidence of arbitrator to show what was, 84. 

SUBMISSION, 

defined, 1. - 

should distinctly define subject-matter, 2. J 

I 
\ 
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SUBMISSION— 0MietfiiMi{. 
different modes of, 19. 
parol, diaadTantages of, 19. 
when it should be by deed, 20. 
no bar to action for matters referred, 20. 
bnt proceedings stayed, 21, 26. 
refusal to obserre, groand of action, 21. 
made mle of conrt. See Rule of Coubt. 
of f Qtnre differences. See Future Differsncbs. 
of an action. See Cause, Ck>MPUL80BT Rsfebencb. 
of a soit in equity, 82. 
of suits in county court, 32. 
under particular statutes, 36. 
what matters included in, 40 — 43. 
of all matters in difference, includes all civil disputes, 40. 
general, not controlled by specific recital, 40. 
what are " matters in diserence," 41. 
matters arising subsequent to, not included in, 42, 112. 
may be made to include such matters, 42. 
including joint and several disputes, 43. 
alteration and amendment of. See AltekjltiON. 
when set aside, 48, 201. 
duration of authority under. See ABBIT&A.TOS, EsTLABGEif ENT 

OF Time. 
reyocation of. See Revocation. 
new, appointment of fresh arbitrator amounts to, 70. 
BO does an alteration or amendment, 44. 

SURVIVORS, 

of seyeral parties, death no reyocation as to^ 68. 



TAXATION OF COSTS. See Costb. 

THREATS, 

submission by person acting under, when yoid, 7. 

TIME FOR MAKING AWARD, 

computation of by lunar months, 103. 
when none fixed, three months allowed, 49. 
from when it begins to run, 60. 

TRUSTEE, 

reference by, 9. 

of bankrupt, reference by. See Bakkbupt. 



UMPIRE, 

definition of term, 1. 

power to enlarge time for making his umpirage, 51. 

m what cases appointed, 72. 

when appointed, 73, 74. 

must not be chosen by lot, 60, 75. 

if he refuse to act, another may be chosen, 76. 

mode of appointment, 76. 

no stamp necessary on appointment, 76. 

commencement of his auUiority, 76. 
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VMPlKE^-eontinued. 

natare of his daties, 77. 

when acting, mnst decide all and not particnlar matters, 77. 

effect of arbitrator joining with, in his umpirage, 78. 

costs of, inclnde arbitrators' fees, 80. 

appointment of, made mle of conrt, 192. 

when he mnst join with the arbitrators in their award, 106, 218. 

UNREASONABLE, 

award, mnst not be, 186. 

specifically enforced, 239, 240. 

USUAL TERMS, 
what are, 30. 



VACATION, 

making submission a mle of court in, 191. 

VALUATION, 

not an arbitration, 14, 23. 

specific performance of agreement to sell at, 14. 

no revocation of submission in case of, 69, 62. 

VERDICT, 

excess of authority in awarding, effect of, 141. 

unauthorized award of entry of, bad, 149. 

and is not equivalent to a direction to pay, 149, 217. 

direction to enter, if separable and surplusage, awu^d not set aside 

for, 141. 
general, award of, a finding on all issues, 147. 
arbitrator no power to increase damages taken on, 151. 
taken subject to reference, effect on costs, 162. 
entering pursuant to award. See Judgment. 
moving to set aside, time for, 204. 
award on a compulsory reference, enforceable as, 38. 

VOID AWARD, 

when set aside, 201. 



WAIVER, 

of objections to arbitrator, 67. 

of irregularities, in conduct of arbitrator, 96, 97, 101. 

in enlargement of time, 62, 66. 
of improper appointment of umpire, 75. 

WIFE. See HusBAin) and Wife j Mabbied Woman. 

WILLS, 

disputes on construction of, referable, 14. 

WITNESSES, 

enforcing attendance of, at reference, 89. 

when in prison, 90. 

only compelled to attend when submission contains a consent to its 

being made a mle of court, 90. 
Court of Chancery may compel attendance of, 91. 
excluded until examined, 91. 
examination of, on oath, 91. 
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WIT^ESSW' continued. 
privileged from arrest, 92. 
punishable for perjury, 93. 
persons of skill examined as, 98. 
competency of, question for arbitrator, 93. 
arbitrator refusing to hear, effect of, 98. 
admitting incompetent, no ground for setting aside award, 198. 
should be examiued in presence of both parties, 95. 
when to be examined by umpire, 77. 
costs of, 171. 
arbitrator when called as, 82. And tee Eyidbnce. 

WRIT OF TRIAI^ 

trial before lAieriff on, cannot be referred, 13. 
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Munidpal Registration. 
DftTU 18 

Natoraliaation. 

Cutler 97 

Negligenoe. 

Saunden 16 

ParliamentazyPkmotioe. 
JAay ... ... ... o 

Parliamentary Regis- 
tration. 

I^yis 18 

Partition. 

La^rrenoe ... ... 26 

Partnership. 

Dixcm 17 

Tudor 80 

Patenta. 

Higgina 17 

Narmaa 

Peeraire Case. 
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'eerage uase. 
LelCudiaat 

Pewa. 
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Pleader'a Guide. 

Anatey 80 

Pleading. 

Chitty 91 

Wflliaxna 96 

Preliminary Examina- 
tion Journal 94 

Probate and DiToroe. 
Bedfoid 98 

Probate Bonds. 

Chadwiok 10 

Probate Dutiee. 

Bhfilford 97 

Probate Praotioe. 

Ooote 10 

Ttietzam lo 

Railways. 



LiwavB 
Shfllfoc 



rAM 
Real Property. 

Tudor M 8 

Real Property Act, 

1881. 
Gierke end BMtt ...11 

Refereee' Court Caaea. 
Gliflord ft Biokaide91, 82 
Clifford ft atqpbea ... 91 

Referenoea under 
Judioature Acta. 
Redm an 16 

Ritualism. 

Tfeniel ... 81 

Ro m ^T ii Law. 

Gaim 94 

Ortolan 19 

Tomkins 94 



Sale, Billa of. 
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Bund 16 

Settled Land Aot, 1882. 
Underbill 8 

fiQieriff. 

uewell ... ,„ ... 80 

Short Hand. 

Qumey 90 

Slander. 

Folkard 19 

SolioitorB' Bookkeeping. 
Coombe 19 

Stamp Lawa and iDutiea. 
DoweU 96 

Statutee (Leading). 

Bedford 98 

Stook Exchange. 

Keywr 80 

Suooession Duty. 

Shelford 97 

Summary Conviotuma. 

Faley 18 

Torts. 

Undohm 9 

Town Counoillon* 
Manual. 
Gaobes 

Trade Marks. 
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... 16 I 



Treatiea. 

Hertdet ... 90^82 

Treaties and Tariih. 
Hertdet 90 

Trusts and Trusteea. 
TJnderhm 9 

Vendors ft Pnzohaaara. 
Seaborne ... ... 7 

Water Supply. 

mduMTftWiU ... 17 

Wife and Husband. 

Edwazde ft Bjuaittan 90 
Wills. 

WigztOL la 

ywTonfn, 

UnleEldU 9 



MESSBS. BUTEEBWOBTH, 7, FLEET STBEBT, E.G. 



Stephen's New Gommentaries.— 8th Edition. 

In 4 toIb. 8to. 4/. 4«. doth. 

Mr. SEEJEANT STEPHEN'S NEW COMMENTARIES on 

the LAWS OF ENGLAND, partly founded on Blackstone. Bj Jamjbs 
Stephszt, Esq., LL.D., Judge of County Gouts. The Ei^th Edition. 
Prepared for the Plress by Hjotbt St. Jaxes Stbphzv, of the Middle Temple, 
Banister-at-Law. 1880 

\* This Work is set for the Intermediate Examinatione for Solieitort. 



" Dr. James Stephen has lost brought 
out the eighth edition of Mr. Serjeant 
Stephen's Commentaries on the Laws of 
Englimd (founded on Blackstone). This 
edition deserves more attention than 
previous editions, for the reason that it 
has been reviBed with a view to giving 
f uH effect to the alterations in our law 
and practice introduced by the Judicature 
Acts, and with the design of giving a 
more scientific classification ox crimes, 
so as to bring the last book into harmony 
vnth the general structure of the proposed 
Criminal Code. Dr. Stephen has been 
assisted in his work by his son, Mr. Heniy 
St. James Stephen. From our examina- 
tion of tiie work ^facilitated by the adop- 
tion of the American plan of cutting the 
leaves in the binding^, we believe it will 
be found to be one ox the most valuable 
text books which we possess, not only as 
to the general law, out as to the new 



system which has grown under the Judi- 
cature Acts." — Law Timet. 

" It is quite unnecessary for us to re- 
iterate the praises we have, on manj 
former occasions, bestowed upon this 
excellent work. A new edition nas been 
rendered necessary, both by reason of 
the last edition having been exhausted, 
and of the recent changes in the law 
effected by the operation of the Judica- 
ture Acts; and Dr. Stephen has not 
shirked the labour rec^uirod. The last 
edition was published m the year 1874 ; 
and, although the changes then intended 
to be rntroduoed by the Judicature Act 
of 1873 were eml>odied in it, yet the 
subsequent Judicature Acts and new 
rules of procedure, supplemented by 
judidal decisions upon them, have made 
Dr. Stephen's task of revision no light 
one.*'— jDatr Journal, 



Mozley and Whiteley's Concise Law Dictionary. 

In 1 vol. Syo. 20«. doth, 26«. brown oalf . 

A CONCISE LAW DICTIONARY, contaiiiiiig Short and Simple 
DefinitionB of the Terms used in the Law. By Hxbbebt Nswicah Mozlbt, M. A. , 
Fellow of King's College, Cambridge, and of Lincoln's Inn, Esq., and Gbobox 
Cbisfb Whitelet, M.A. Cantab., of the Middle Temple, Esq., Barngters-at-Law. 

1876 



« This book is a mat deal more modest 
in its aims than the law dictionary we 
received a little while ago. Its main 
object is to explain briefly legal terms 
both ancient and modem. In many 
cases, however, the authors have added a 
concise statement of the law. But as the 
work is intended both for lawyers and 
the public at large, it does not profess to 
give more than an outline of the doctrines 
referred to under the several headings. 
Having regard to tins design, we think 
the work is well and carefully executed. 
It is exceedingly complete." — Solieitort* 
Journal. 

" This book contains a large mass of 
information more or less useful. A 



considerable amount both of labour and 
learning has evidently been expended 
xxpon it, and to the general public it may 
be recommended as a reliable and useful 
guide. Law students desirous of cram- 
ming will also find it acceptable." — law 
Times. 

*'The authors of the aboye work do 
not profess to address themselves solely 
to the members of the legal profession ; 
their object has been to proauce a book 
which shall also be useful to the general 
public by giving clear yet concise ex- 
planations of the legal terms and phrases 
m past and present use. and we think th^ 
have satisfactorily periormed their task." 
— Justice of the Peace, 
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LAW WOBKS PUBLKHED BY 



Tndor'8 Leading Gases oe Beal Property, &c.— 3rd Ed. 

In one tkidk Tolmne, royal 8yo. 2/. 12«. M. cloth. 



A SELECTION OF LEADING OASES ON THE LAW 

BELATma TO BEAL PB0PERT7, GonY^yanomg, and the Gonfltractum 
of WillB and Deeda; with Notea. Third Editioa. By Own Datzm Tudob, 
Esq., of the Middle Temple, Bairiater-at-Law, Author of "A Seleotiofi ai 
Leading Caaea in Equity." 1879 



** The second edition is now before us, 
and we are able to say that the same ex- 
tensiye knowledge ana the same laborious 
indnstiy aa haye been exhibited by Mr. 
Tudor on f onner occasions charaoerise 
this later production of his legal author- 
ship; and it is enough at this moment to 
reiterate an opinion that Mr. Tudor has 
well maintained the high legal reputation 
which his standard works have acfaieyed 
in aU countries where the Finglish lan- 
guage is spoken, and the decisions of our 
Courts are quoted." — Law Mayasi»4 and 
KevietD on load edit. 

' ' To Mr. Tudor's treatment of all these 
subjects, so complicated and so yaried, we 
accord our entire commendation. There 
are no omissions of any important cases 
relatiye to the yarious branches of the 
law comprised in the work, nor axe there 



any omissions or d^ects in his statement 
of the law itself applicable to the oases 
discussed by him. we cordially recom- 
mend the woxk to the pnustitioner and 
the student alike, but especially to the 
fonner.** — SolicUort? /oniTia^on 2nd edit. 
<* This and the other yolumes of Mr. 
Tudor are ahnost a law library in them- 
selyes, and we are satisfied that thestndent 
would learn more law from the careful 
reading of them than he would acquire 
from (&uble the time ffiyen to the eubo- 
rate treatima which Teamed professorB 
recommend the student to peruse, with 
entire f orgntfulness that time and Drains 
are limitra, and that to do what they 
adyise would be the work of a life. No 
law libraiT should be without this most 
useful book.** — Law Tinwi on 2nd edit. 



May's Parliamentary Practice.— 9tli Edition. 

This day is published, in 1 vol., demy Syo., 2/. 8«. doth. 

A TREATISE on the LAW, PRIVILEGES, PROCEEDINGS 
and USAGE OF PARLIAMENT. By Sir Thomas EasKDnB Mat, E.C.B., 
D.O.L., Clerk of the Honae of Commona, and Bencher of the "MTi^i^ilft Temple. 
Ninth Edition, Beyiaed and Enlarged. 1883 

Coziteiitb: Book I. Constitution, Powers and Priyileges of Parliament. Book n. 
Practice and Proceedings in Parliament. Book m. The Manner of Passing 
Piiyate Bills, with the Standing Orders in both Houses, and the meet recent 
Precedents. 



"A work, which has risen from the 
position of a text-book into that of an 
authority, would seem to a considerable 
extent to haye passed out of the range of 
criticism. It is quite unnecessary to 
point out the excelleut arrangement, ac- 
curacy and completeness which long ago 
rendered Sir T. E. May's treatise the 
standard work on the law of Parliament. 
Not only are points of Parliamentary 
law discussed or decided since the publi- 
cation of the last edition duly noticed in 
their places, but the matter thus added 
is well digested, terseljr presented and 
carefully interwoyen with the text.'* — 
Solicitor** Journal, 



** Fifty pages of new matter haye been 
added by Sir Thomas May in his seyenft 
edition, thus comprising eyeir alteration 
in the law and practice of Parliament, 
and all material precedents relating to 
public and priyaxe business since the 
publication of the sixth edition. We 
need make no comment upon the ^ue 
of the work. It is an accepted authority 
and is imdeniably the law of Parliament. 
It has been brought up to the latest date, 
and should be in the hands of eyeiy one 
engaged in Parliamentary life, whether 
asalawyer or as a seuator." — Law Times, 



MESSES. BtTETERWORTH, 7, FLEET STREET, E.O. 






Fisher's Law of Mortgage.— 3rd Edition. 

2 YOI0. royal 8yo. 60«. doth, 728. calf. 

THE LAW OP MORTGAGfE AND OTHER SECUJilTlES 

UPON PROPERTY. By Wzllzax Riohasd FmHXB, of Lmooln's Inn, Esq., 



Barrister-at-Law. 

" This work haa^ built up for itself, in 
the experienced opinion of the profession, 
a very high reputation for carefulness, 
accuracy and lucidity. This reputation 
is fully maintained in the present edition. 
The law of securities upon property is 
confessedly intricate, and probably, as 
the author justly observes, embraces a 
greater variety of learning than any other 
single branch of the Enfflish law. At the 
same time an accurate Knowledge of it is 
essential to every practising hamster, and 
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of daily requirement among solicitors. 
To all such we can confidently recommend 
Mr. Fisher's work, which will, moreover, 
prove most useful reading for the student, 
both as a storehouse of mf ormation ana 
an intellectual exercise.'* Law Magazine, 
* * His work has long been known as the 
standard work on the law of mortgages, 
and he has now published his third 
edition. The object and scope of his 
work is probably familiar to most of our 
readers." — Law Journal. 



Boyle's Precis of an Action at Common Law. 

Just published, in 8vo., b». doth. 

PRECIS of an ACTION at COMMON LAW, showing at a 

Glance the Procedure under the Judicature Acts and Rules in an Action in the 
Queen's Bench, Common Pleas and Exchequer DivisionB of the High Ck>nrt of 
Justice. By Hbbbebt E. Botle, Solicitor. 1881 

'* In this little manual, Mr. Boyle has tainlyneed a guide of this description, 
succeeded in exhibiting a succinct and 
lucid outline of all the ordinary pro- 
ceedings in actions governed py the 
Practice, under the English Judicature 
LCts and Orders, of what used to be 
called the common law courts. Taking 
the various steps of that procedure in 
their natural order, he simmianses the 
orders of court relating to each, arrang- 
ing them under distinct headingpi, and 
referring to authorities upon their con- 
sanction and application. Students pre- 
paling for the Final Examination cer- 



and Mr. Boyle has well supplied that 
need. Indeed, we do not remember 
havinff ever before seen the Englidi 
procedure so well explained withm so 
Diief a compass.** — Irx»h Law TtmM. 

**A student who is ignorant of pro- 
cedure, and desires to prepare for his 
Final Examination, will do well to pro- 
cure Mr. Boyle*s work, and to use it, not 
in substitution for, but as auxiliary to, 
the study of the Bules of the Supreme 
Court." — Law Examination Journal, 



Seaborne's Law of Vendors & Purchasers.— 2nd Ed. 

In 1 vol. post 8yo. 10«. 6<7. doth. 

A CONCISE MANUAL OF THE LAW OP YEND0R8 

AND PURCHASERS OF REAL PROPERTY. Second Edition. ByHsNBT 
Sbabobiix, Solicitor. 1879 

•^« Thit work is designed to furnish Traetitioners with an easy means of reference to 
the Statutory Enactments and Judicial Decisions regulating the transfer of 
Btal Property, and also to bring these authorities in a compendious shape under 
the attention of Students. 



*'Tfae Tidae of Mr. Seaborne's work 
oonsists in its being the most concise 
summary yet publiuied of one of the 
meet im]>ortant branches of the law. 
The student will find this book a useful 
introduction to a diy and difficult sub- 
ject." — Law Examifiaiiofi Journal. 

**' The book before us contains a good 
deal, especially of practical information, 
as to the course of conveyancing matters 



in solicitors* offices which may be umIuI 
to students.** — Solicitors* Journal. 

" We will do Mr. Seaborne the justice 
to say that we believe his work will be 
of some use to articled clerks and o^ers 
in solicitors* offices, who have not ttie 
opportunity or indixiation to refer to the 
standard works from which his is com- 
piled.** — Law Journal. 



LAW WOEKS pub: 



BY 



Plumptre on Contracts. 

A SUMMABT of tJie PEINCIPLES of the LAW of SIMPLE 
CONTRACTS. By Claude C. M. Pluhftbb, of the ^ddle Temple, 
Esq. I Banister-at-Iiaw. (Middle Temple Common Law Scholar, HilaTy 



Term, 1877.) 

** In OUT last Tolume we bad occarion 
to mcntioii with approbation two works 
by Mr. Arthur Underbill, ' A Summary 
of the Law of Torts,* and * A Condae 
Manual of the Law relating to Trusts 
and Trustees ;' the first of these had 
reached a second edition, and in its pre- 
paration the author of thepresent work 
was associated with Mr. Underbill. In 
the preparation of this book Mr. Plumptre 
has adopted the lines laid down by Mr. 
Underhul; by means of short rules and 
Bub-rules be presents a summary of the 
leading principles relating to the law of 
simple contracts, with the decisions of 
the Courts by which they are illustrated. 
Fart I. deals with tibe pturties to a simple 
contract, and treats of^ those persons ex- 
empted from the performance of their 
contracts by reason of incapacity, such 
as infants, married women, lunatics, 
drunkards, convicts and bankrupts. 
Chapter 4 is devoted to contracts by cor- 
porations and by agents, and the f ollow- 
mg chapter to partners and partnerships 



1879 
gsneralty. 

'* In Part n. we have the oonstitueQt 
parts of a simple contract, the consent of 
the parties, the consideration, the pro- 
mise, contracts illegal at common law 
and by statute, and fraudulent con- 
tracts. 

** Fart m. gives rules for ma^lnng a 
simple contract, and treats of contracts 
within the 4th and 17th sections of the 
Statute of Frauds ; Statutes of limita- 
tion ; the discharge of the obliflntion im- 
posed by the contract by performance ; 
by mutual agreement; by accord and 
satisfaction ; and by o{>eration of law ; 
oral evidence and written contracts; 
damages ; and contracts made abroad. 

** Ine book contains upwards of one 
hundred rules, all ably illustrated by 
cases, and a very full and well-campfled 
index fadlitatee reference. It is more 
particularly addressed to students, but 
practitioners of both branches of the legal 
profession will find it a useful and trust- 
worthy guide.'* — Jtutice of the ^eaee. 



Mosely's Articled Clerks' Handy-Book. By Bedford. 

1 vol. post 8vo., 8«. M. cloth. 

MOSELY'S PRACTICAL HANDY-BOOK OF ELEMENTARY 

LAW, dedgned for the Use of Articled Clerks, with a Course of Study, and 
Hints on Heading for the Intermediate and Final Examinations. Second 
Edition. By Edwaio) HEinsLOWB Bedfobd, Solicitor. 1878 

This book cannot be too strongly certainly not be the fault of either Author 

or Editor if the years spent under articles 
are not well spent, and if the work re- 
quired to lay a sound foundation of legal - 
Imowledge is not done with that * know- 
ledge' of which they so emphatically de- 
clare the necessity." — Law MagoMuw, 



recommended to eveir one who contem- 
plates becoming a solicitor.** — Law Ex- 
amination Journal. 

" Mr. E. H. Bedford, indefatigable in 
his labours on behalf of the aiticlra clerk, 
has supervised a new edition of Mosely*s 
Handy Book of Elementary Law. It will 



Underhill's Settled Land Act, 1882. 

Just published, poet 8vo., 8«. doth. 
THE SETTLED LAND ACT, 1882 ; with an Introduction and 
Notes, and concise Precedents of Conyeyandng and Chancery Documents 
required under the Act; with Supplement containing the Bules and Order 
as to Court Fees, &c. By Artbur TJndeehill, M.A., LL.D., of Lin- 
coln's Inn, Barrister-at-Law. Assisted by Balph Hawtbey Deans, 
B.A., of Lincoln's Inn, Barrister-at-Law. 

*f * The Supplement may he had separately, price Qd. tetoed, 
'* It is hardly necessary for us to say various sections of the statute are sup 



that the present publication is marked 
by the careful treatment and general ex- 
cellence which have distinguished Mr. 
Underbills work on Torts, and his other 
works which we have from time to time 
reviewed in thepagesof this Journal.*'— 
Law Examination Journal. 

** Mr. Underbill's treatment of the Act, 
therefore, is, as might have been expected, 
clear and perspicuous. The notes to the 



ported, where necessary, bv references 
to decided cases and standara authorities : 
but we are glad to see that he has not 
encumbered them with a profusion of 
technical details and collateral points, 
which may sometimes serve as a ffuide to 
the practitioner, but rarely obviate the 
necessityof further search at the fountain 
head. The type is especially eood, and 
there is an excellent index." — The Eield. 



MESSES. BUTTEBWOBTH, 7, FLEET STBEET, E.G. 
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Underbill's Chancery Procedure. 

J ust published, in 1 vol. poet 8yo., 10*. 6rf. doth. 

A PRACTICAIj and CONCISE MANUAL of the PROCEDURE 
of the CHANCERY DIVISION of the HIGH COURT of JUSTICE, both in 
Actions and Matters. By Abthub Vmaamu^y LL.I)., of Linooln's Inn, 
BazriBteEr-at-Law, author of *' A Conoise Treatise on the Iaw of Priyate Trosts 
and Tnuteee," " A^Sunmuuy ol the Law of Torts," &o. 1881 

*< This work, coming from me pen ol first division treats of aetiotu and con- 



the author ol the weU-known works on 
Torts and Trusts, wffl be found to be at 
ono6 concise and readable. We would 
advise its perusal by all students and 
young practitioners," — Justice of the 
Fettce, 

^* Mr. Underbill has produced within 
small oom])as8 a veryuseful work on Chan- 
cery Practice." — Law Students* JouvnaL 

" This most excellent treatise on Chan- 
cery Ftactice supplies a long existing 
want. Within a comparatively smafl 
space Mr. Underbill, in his usual clear, 
emphatic and intelligent manner, has 
supplied the student with all the neces- 
saiy information respecting the peculiar 
practice in the Chancery Divirion. The 
book is divided into three parts--the 



tains^ eleven sub-divisions; the second 
diviedon treats of matters and contains 
four sub-divisions while the tiiird divi- 
sion treats of proceedings common to 
both actions and matters, and also 
contains four sub-division. The work 
cannot fail to be of ^reat service to the 
student, especially if he aspires for 
Honors, and he will find it a complete 
work to his purpose, while to the prac- 
titioner such accurate information as is 
conveyed in its pases can hardly fail to 
be of service; and, like its companion 
the now well-known "Underbill's 
Torts," and " Underbill's Trustees," the 
volume will meet with a ready sale." — 
Oibson*s Final. 



nnderhiU's Law of Trusts and Trustees. 

1 vol. post 8vo. 8#. doth. 

A CONCISE MANUAL of the LAW relating to PEIVATE 
TRUSTS AJW TRUSTEES. By Abthub Uitobbhiix, MA., of Linoohi's 
Inn, Esq., Barrister-at-Law. 

** From our perusal of this text book, 
we may say that it is a very complete 
and very concise study of this unportant 
branch of law The articles con- 
taining the propositions of law are cor- 
rectiy stated, and the .illustrations are 
carefully collected and noted." — Times. 

" His task was indeed one of great 
diffieolty, dealing, as he has done, with a 
subject so complex ; but he has achieved 
it with ability and success. To those 
who are themselves destined to ejnpe- 
rience what a famous law reformer called 
' the pleasures derived from the condi- 
tion of trustee,' this clearly written 
m^Tinfti -^1^ be no slight boon." — Irish 
Law Times. 



1878 
''Mr. Underbill has, in the above- 
named volume, performed a similar task 
in relation to ^e ' Law of Trusts.' In 
seventy-six articles he has summarized 
the prmciples of the * Law of Trusts* as 
distmctly and accurately as the subject 
will admit, and has supplemented tiie 
articles with illustrations. He has chosen 
a branch of the law which appears one 
of the most difficult to deal wim in thii 
wav." — Law Journal. 

*SThe work is intended for these who 
cannot study larger tomes, and Mr. Un* 
derhill is sanguine that the student will 
be able to leam and remember all that 
he has written. We believe this to be 
ouite possible, and commend the work to 
me attention of students." — Law Times. 



Underhill's Law of Torts or Wrongs.— 3rd edit. 

1 voL noi^t 8vo.y 8«. oloth. 

A SUMMARY OP THE LAW OP TORTS, or WEONGS 

INDEPEjn)ENT OF CONTRACT (Third Edition), including the Employers' 
liability Act, 1880. By A. U2n>EBHiLL, M.A., LL.D., of Linooln's Inn, Esq., 
Barrister-at-Law ; assisted by C. C. M. Pluxptbb, of the Middle Temple, Esq., 
' ' 1881 

and comments as are neoessaiy in ex- 

niation. In tiie present edition, the 
chapter-rwhich treats of wrongs 
purely ex delicto — ^has been oomxileteiy 
re- written, and new chapters upon in- 
lunctions, negliflenoe and fraud have 
been added, and the whole has been care- 

n corrected and revised. We can 
dentiy recommend the book to stu- 
dents." — Law Journal. 



Barrister-at-Law. 

^ He has set forth the elements of the 
law with deamess and accuracy. The 
little work of Mr. Underhill is inexpen- 
sive, and may be generally relied on."~* 
Law Times. 

"Thii work appears fairiy to deserve 
the success whick it has attained. The 
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LAW WORKS PUBLISHED BY 



Coote's Probate Practice .— 9tli Edition. 

Just pabliflhed, in 1 vol. 8to. 26«. cloth. 

THE COMMON FORM PRACTICE OP THE HIGH COURT 

OF JUSTICE IN GRANTING PROBATES AND ADMINISTRATIONS. 
Ninth Edition. By Hbnbt Ckajilbs Coots, F.S.A., late Prootor in Doctors* 
Commons, Author of *'The Practice of the Ecclesiastic^ Courts," &c. &c. 
9th Edition. 1883 



*^ The above is another name for what 
is commonly known to the profession as 
Coote's Probate Practice, a work about 
as indispensable in a solicitor's office as 
any book of practice that is known to 
us. The seventh edition is chiefly dis- 
tinguishable from the sixth edition in 
this, that certain important modifications 
and alterations are effected which have 
been rendered necessary by the Judi- 
cature Acts. Judicial decisions subsequent 
to the last edition have been carefully 
noted up. We notice several new and 



useful forms; and the author has not 
only attempted, but has in the main sue- 
ceeaed, in adopting the f onus and direc- 
tions under the old probate practice, as 
embodied in previous editions of the 
work, to the new procedure imder the 
Judicature Acts. Solicitors know that 
the difficulties in the way of satisfying 
the different clerks at Somenet House 
are frequently great, and there is nothing 
so likely to tend to simplicity of practice 
as Mr. Coote*8 book." — Law Timet, 



Tristram's Contentious Probate Practice. 

Just published, demy 8vo. 21 1. doth. 

THE CONTENTIOUS PRACTICE OP THE HIGH COURT 

OF JUSTICE, in respect of Grants of Probates and Administratious, with the 
Practice as to Motions and Summonses in Non- contentious Business. By Thoicas 
HuTOHiNBON Tbist&ajc, Q.C, D.C.L., Advocate of Doctors' Commons, of the 
Inner Temple, Chancellor of the Diocese of London. 1881 



Ghadwick's Probate Court Manual, corrected to 1876. 

Royal 8to. 12«. cloth. 

EXAMPLES OF ADMINISTRATION BONDS FOR THE 

COURT OF PROBATE ; exhibiting the Principle of Tarioup Grants of Admi- 
nistration and the correct Mode of preparing the Bonds in respect thereof ; also 
Directions for preparing the Oaths, arranged f orpractical utility. With Extracts 
from the Statutes ; also various Forms of Amrmation prescribed by Acts of 
Parliament, and a Prefatoiy as well as a Supplemental Notice, brin^g the 
work down to 1876. By Samuel Chadwick, of Her Majesty's Court of l^bate. 



^X,* N^N 



DenisoQ and Scott's House of Lords Practice. 

8vo. 16«. doth. 

APPEALS TO THE HOUSE OF LORDS: Procedure and 

Practice relative to English, Scotch and Irish Appeals; with the Appellate 
Jurisdiction Act, 1876; the Standing Orders of the House; Directions to 
Agents ; Forms, and Tables of Costs. Edited, with Notes, References, and a 
fim Index, forming a complete Book of Practice under the new Appellate 
System, by Chasles Mabsh Denison and Chabcbb Hbhsbbson Sooit, of the 
Middle Temple, Esqs., Barristers-at-Law. 1879 



" The most important portion of the 
work. viz. J that concerning the Procedure 
and Practice on Appeal to the House of 
Lords, contains information of the most 
important kind to those gentiemen who 
have business of this nature ; it is wdl 



and ably compiled, and the practitioner 
will find no difficulty in following the 
various steps indicated. 

** The whole book is well and carefully 
prepared, and is unusually readable in 
its style.'' — Jtutice of the Peace. 
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Gierke & Brett's Conveyancing and Law of 
Property Act, 1881.— 2n(l Edit. 

Just publishea, in 1 Vol., post 8vo., 7*. 6d, cloth. 

THE CONYEYANdNG AND LAW OF PROPEETY ACT, 

1881, together with the Vendor and Parchaser Act, 1874, and the Solicitors* 
Remuneration Act, 1881. With Notes and an Introduction. By Attbbey St. 
John Clkhxb, B.A., late Scholar and Student of Trinity College, Dublin, 
and Thomas Brbtt, LL.B. London University, B.A , late Scholar and Student 
of Trinity College, Dublin, Exhibitioner in Real Property and Equity, and 
Holder of the First Certificate of Honour, Michaelmas, 1869; both of the Middle 
Temple, Esquires, Barristers-at-Law. Second edition. 1882 

** The introductory chapter deals with titioner, but the student who is reading 

the effect of the Act in a masterly man- for examination next year will require 

ner, and shows that the authors are in- an accurate knowledge of this Act. and 

timately acquainted with the subject in it is veiy doubtful whether he wUl be 

hand. Each section of this important Act able to meet with a better treatise on 

is then dealt with fully, and its effect on it than that contained in the pages being 

the existing law explained, ^eat pains considered.'' — Gibson* » Final. 
being taken to call attention to the ** It is not possible to exaggerate the 

clauses which are, and those which are utility of Uie work brought out by Messrs. 

not, of retrospective operation ; and the Gierke and Brett. No student or practi- 

work concluaee with a consideration of tioner who desires to be acquainted with 

the Vendor and Purchaser Act, 1874 the latest phase of real property legis- 

(which is, of course, closely connected lation ought to be witnout it. The 

with the new Act), and the Solicitors' authors are to be congratulated upon the 

Remuneration Act, 1881. The work is speed with which they brought out the 

written, no doubt, mainly for the prac- volume." — Law Examination Journal, 

This day is published, in post 8vo., 2«. 6d, sewed. 

THE CONVEYANCING ACT, 1882, together with the General 
Order made in pursuance of the Solicitors' Remuneration Act, 1881, with Notes, 
and Addenda containing the Rules of the Supreme Court and Order as to Court 
Feee of December, 1882, by Axtbbst St. John Clebkb, B. A., and I^oxas Bseit, 
LL.B., B.A., both of the Middle Temple, Esquires, Barristers-at-Law. 
%* The Addenda may he had separately ^ price 6d, tewed. 



Baxter's Judicature Acts.— 5th Edition. 

Preparing for publication in 1 vol. crown 8vo. 

BAXTEE'S JUDICATUKE ACTS AND EULES, containing aU 

the Statutes, Rules, Forms, and Decisions to the Present Time. By Wynne 
E. Bazteb, Solicitor, Coroner for Sussex, and late Under Sheriff of Lcoidon and 
Middlesex. ^^ ^^^^^ 

Drewry's Forms of Claims & Defences in Chancery. 

Post 8vo. 9«. cloth. 

FOEMS OP CLAIMS AND DEFENCES IN THE COUETS 

OF THE CHANCERY DIVISION of the HIGH COURT OF JUSTICE. 
With Notes containing an Outline of the Law relating to each of the subjects 
treated, and an Appendix of Fonns of Endorsement on the Writ of Summona. 
By C. SsEWABT Dbewst, of the Inner Temple, Esq., Barrister-at-Law, Author 
of a Treatise on Injunctions and of Reports of Cases in Equity, temp. Kindersley, 
y.-C, and other works. ^^ 1876 

Trower's Prevalence of Equity. 

8vo. 6t, doth. 

A MANUAL OF THE PREVALENCE OF EaUITT under 

Section 26 of the Judicature Act, 1873, amended by the Judicature Act, 1876. 
By ChasziBS Fbakgib Tbowbs, Esq. , M. A. , of the Inner Temple, Banister-at-Law, 
late Fellow of Exeter CoUeg^e, and Vinerian Law Scholar, Oxford ; Author of 
*'The Law of Debtor and (^editor," ''The Law of the Building of Churches 
and Divisions of Parishes,'* Sec. 1876 

B 2 



12 



LAW WOBKS PUBLISHED BY 



Ortolan's Boman Law, translated by Pricliard & !f asmith. 

8yo. 28«. oloth. 

THE HISTOET OP EOMAN LAW, from the Text of OrtolMi*s 

Histoin de la Ligulation Bomaine ei Q^teliMtioa da Droit (Edition ol 1 870). 
Ttanalated, -with tiie Author's permusioii, and Supplemented by a Ohzonome* 
tiical Chart of Boman Histozy. By JjauDjn T, Pbiokibd, Esq., F.S.S., uid 
Da^id Nabxitr, LL.B., BarriBten-at-Law. 1871 

Fulton's Manual of Constitutional History. 

Post 8vo. 7«. 6d, oloth. 

A MANUAL OP CONSTITUTIONAL HISTOET, founded 

upon the Works of Hallam, Creaey, May and Broom, oomprisfaig all the 

fundamental PrincipleB and the leading oases Sn Constitutional Law. By 
PoBBBST FcTLTOv, LL.B., B.A., Uniyeraity of liondoo, and of tiie ICiddle 
Temple, Esq., Barrister-at-Law. * 1876 



N.rV\ X --x^- '•\*-<y\ 



FoUcard on Slander and Libel— 4tli Edition. 

One thick yoltime, royal 8to. 45«. oloth. 

THE LAW OF SLANDEE AND LIBEL (founded on Starkie's 

Treatise), inohiding the Pleading and Evidenoe, Civil and Criminal, adapted to 
the present Procedure: also Malicious Prosecutions and Contempt of Coort. 
By HxNBY C. FoLXAJU), Esq., Bartister-at-Law. Fourth Edition. 1876 



Powell on Evldence.-4tli Edit By Cutler & Grlffln. 

Pbst 8to. 18f. cloth, 22t, oaU. 

POWELL'S PEINCIPLES AND PEACTIOE OP THE LAW 

OF EVIDEKCE. Fourth Edition. By J. Cot»b, B.A., Bcofeoaor of English 
Law and Jurisprudenoe, and Professor of Indian Juia^sudenoe at King'aCdllege, 
London, and E. F. CuFmr, B.A., Barristers-at-Law. 1878 

*«* This edition eoniaiM the aUeratione neeenary to adapt it to the practice under the 
Judicature Aete^ ae \oeli ae other material additume. The Bamken^ Booke Efi" 
denee Act, 1876, ie given as an Addendum to the Appendix bfStatuiei. 



"The plan adopted is, we think, an 
admirable one for a concise, handy hook 
on the subject. The Indian code of 
evidence given at the end of the book 
deserves to be read by every student, 
whether going to India or not. The 
present form of Powell on Evidence is a 
nandy, well-printed and carefully pre- 
pared edition of a book of deserved re- 
putation and authority." — Law Journal, 

" The plan of the book is to give 
pretty frequently, and, as far as we can 
discover, jn almoflt every', chapter, a 
* rule ' of general application, and then 
to group the oases round it. These rules 
or axioms are printed in a distinctive 
type. The work has been 'pruned and 
remodelled by the light of the Judicature 



Acts. The aulhoTB give in an appendix 
the Indian Evidence Acts, with. some 
Indian decisions ^ereuj^u, and t>cca- 
sionally notice these acts m the text. On 
the whole we think this is a good edition 
of a gfood bookk It brings down the 
oases to the latest date, and is con- 
structed upon a model whifih we should 
like to see more generally adopted." 
-^Soheitor^ JoumaJ. 

" There is hardly any branch of Ihe 
law of sreater interest, and importance, 
not on^ to the pro^asion, hut to' the 
public at large, than the law of evidence. 
We are, therefore, all the more inclined 
to welcome the appearance, of the J^ouxth 
Edition of this valuable work.'' — Xaw 
Examination Journal. 
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Scriven on Copyholds.— 6th Edition, by Brown. 

Just pubuflhed, in 1 vol. ro y. 8v o. ZOs. doth. 

A TREATISE on the LAW of COPYHOLDS and of the OTHER 

TENURES (Oufltomary and Freehold) of LANDS within MANORS, with the 
LAW of MANORS and MANORIAL CUSTOMS generally, and the RULES 
of EVIDENCE applicable thereto, indadin^ the LATV of COMMONS or 
WASTE LANDS, and also the JURISDICTION of the Tarious MANORIAL 
COURTS. :^ John Sgbivek. The Sixth Edition, thoroughly revised, re- 
arranged and brought down to the present time, by AjsooaiBAXJ) B90WN, Esq., 
of the Middle Temple, Banister-at-Law, B.C.L., &c., Editor of "Bainbridg© 
on the Law of. Mines." 

Bainbridge's Law of Mines and Minerals.— 4th Edit. 

'1 vol. toy. 8vo. 45«. cloth. 

A'TREATISB on the LAW OF MINES AND MINERALS. 

By WzLLZAX Baznbbxdob, Esq., F.G-.S., of the Inner Temple, Banister-at-Law. 
Fourth Edition. By Asohibald Bbowk, M.A., Edin. and Oxon, of the Middle 
Temple, Barrister-at-Law. This work has been whoUy re-cast, and in the 
g^reater part re-written. It contains, also, several chapters of entirely new 
matter^ which have obtained at the pr^ent day great mining importance. 1878 

' * Much of the old work has been re- Index fkciUtates the reference to the con- 
written, and there is much in this edition tents of the volume, 
that is entirelv new. The whole of the * * The cases cited are brought down to a 
law relating to mines and minerals is very recent date. The work undertaken 
treated in an exhaustive manner. As by Mr. Brown was an arduous one, and 
coming more particularly withm our he has satisfactorily performed it." — 
own peculiar province, we may notice Justice ofI*eaee on ^th edit. 
Chapter XII. , which deals with criminal * *This work must be already familiar to 
offences relating to mines; Chapter XIII. , all readers whose practice brings them in 
as to the statutory regulation and inspec- any manner in connection with mines or 
tion of mines: and Chapter XV., which mining, and they well know its value, 
contains the law relating to the rating We can only say of this new edition that 
of mines and quarries, comprising the it is in all re^iectB worthy of its pre- 
liability of coal and other mines and decessors." — Law Times an Zrd edit. 
quarries to the poor and bther rates — "It would be entirely superfluous to 
The tenancy — Improvements to be in- attempt a general review of a work which 
duded — ^Allowances and deductions to has for so long a period occupied. the 
be made^Bateable value, and all other position of the standard work on this 
matters neoessarv to make this portion unportant subject. Those only 'vdio, by 
of the work most valuable to those con- the nature of uieir practioej have leamedi 
oemed in the rating of such property. to lean upon Mr. Bauibnd«e as on a 

**The appendix contains a valuable solid sta£^ can appreciate the deep re- 
collection 01 oonveyancixig forms — ^Local search, the admirable method, and the 
Customs— A Glossary of SneUsh Minine graceful style of this model treatise."-— 
Terms, and a full and will arranged Lmc Journai on Zrd edit, 

Paley's Summary Convictions.— 6th Edition. 

In 1 vol. 8vt>. 24«. cloth. 

THE LAW and PRACTICE of SUMMARY CONVICTIONS 

under the SUMMARY JURISDICTION ACTS, 1848 and 1879, including 
proceedings preliminary and subsequent to Convictions, and the responsibility of 
Convicting Magistrates and their Officers: with Forms. Sixth Edition. By 
Waxxbb H. Macvahaba, Esq., of the Inner Temple, Barrister-at-Law. 1879 

Davis OB Registration.— 2nd Ed., with Supplement. 

1 vol. post 8vo. 1^. doth. 

THE LAW OF REGISTRATION, PARLIAMENTARY AND 

MUNICIPAL, with all the Statutes and Cases. With a Supplement including 
the Cases decided on Appeal on the Parliamentary and Municipal Registration 
Act^ 1878. By Jaxbs jBj)Wabd Davis, Esq., Bainster-at-Law. 1889 

%* The Supplement may be had separately, price 2s> 6d,. setttd. 
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Oke's Magisterial Synopsis.— IStli Edition. 

Juot pabliahed, in 2 thick yoIb. 8to. 63«. cloth, 7l«. half oalf, 73«. oalf . 

A PEACTICAL GUIDE for MAGISTRATES, their CLERKS, 

SOLICITORS and CONSTABLES ; comprinng Summary OonTiotionB and 
Indictable Offences, with their Penaltiea, Punishments, Ptooednre, &o., alpha" 
betically and tabular^ arranged. Thirteenth Edition. By Thoius W. Saunbsbb, 
Esq., late Becorder of Bath, and now one of the Metropolitan Police Magis- 
trates. 1881 
** The best criticism of a law book is The work is then for the most pait 
that it is useful, and that the profession arranged alphabeticallT and tabularly. 
has made use of twelve editions of a Merely as a means of finding the nature 
work and reauires a thirteenth is very of offences and of disooyering under what 
high commenoation of a yenture in legs! statute they are punishable, the work is 
literature. Mr. Oke's work is too well an inyaluable one. But tiie Synopsis 
known to require descri|>tion ; too much contains a good deal more infonnation. 
valued to require criticism. Indeed, a In the same table the reader can at once 
Synopsis like this cannot properljr be re- see within what time the information 
viewed. Its value can be asoertained by must be laid, the number of justices to 
tiiose who have had frequent reooune to convict, the penalty, &c., and modes of 
it in the course of practice. The plan of enforcing obedience. The amount of 
the book is familiar to most readers. It indepenaent research which is thus saved 
is, like the subject-matter of the juris- to nractitioners and justices is immense, 
diction of magistrates, divided into two ana the value of the work is in the direct 
parts — one defuin^with summary convic- ratio to the amount of labour thus ren- 
tions, the other with indictable offences. dered unneoesssry." — Timet. 
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Oke's Magisterial Pormulist.— 6tli Edition. 

8vo. 38«. cloth ; Ale. half calf ; 43jr. calf. 

BEING a comi)lete COLLECTION of FORMS AND PRE- 
CEDENTS for practical use in all Cases out of Quarter Sessions, and in 
Parochial matters, by Ma gist rates, their Clerks, Solicitors and Constables. 
Sixth Edition. By Thoxas W. SAU2n>EB8, Esq., late Recorder of Bath, and now 
one of the Metropolitan Police Magistrates. 1881 

Oke's Fishery Laws.— 2nd Edition, by Bund. 

Post 8vo. be. cloth. 

A HANDY BOOK of the FISHERY LAWS : containing the 

Law as to Fisheries, Private and Public, in the Inland Waters of England 
and Wales, and the Freshwater Fisheries Preservation Act, 1878, with the 
Acts, Decisions, Notes, and Forms. Second Edition. By J. W. Wniia Bino), 
M.A., LL.B., of Lincoln's Inn, Barrister-at-Law. 1878 
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Oke's Game Laws.— 3rd Edition, by Bund. 

Post 8vo. 16«. cloth. 

A HANDY BOOK of the GAME LAWS: containing the 

whole Law as to Game Licences and Certificates, Gun Lioenoes, Poaching 
Prevention, Trespass, Babbits, Beer, Dogs, Birds and Poisoned Grain, Sea 
Birds, Wild Birds and Wild Fowl, and the Rating of Game throughout the 
United Kingdom, with the Acts, Decisions, Notes and Forms. Third Edition, 
with Supplement containing the Wild Birds Ihx>tection Act, 1880, and the 
Ground Game Act, 1880. By J. W. Willis Buin>, M.A., LL.B., Banister- 
at-Law. . 1881 

*0* The Supplement may be had eeparately, 2e. 6rf. eetced. 

Oke's Licensing Laws.— 2nd Edition. 

Post 8vo. 10». cloth. 

THE LAWS as to LICENSING INNS, &c. : containing the 
Licensing Acts, 1872 and 1874, and the other Acts in force as to Alehouses, 
Beer-houses, Wine and Befreshment-houses, Shops, &c., where Intoxicating 
Liquors are sold, and Billiard and Occasional Licences, wili Explanatory Notes, 
the authorized Forms of Licences, Tables of Offenoes, &c. Second Edition. 
By W. C. Glkn, Esq., Barri«ter-at-Law. 1874 
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Bund's Law of Salmon Fisheries, corrected to 1876. 

Post 8vo. 16#. cloth. 

THE LAW BELATING TO THE SALMON FISHERIES 

OP ENGIjAND and wales, as amended by the Sahnon Fishery Act, 1873, 
incoTporating' the Bye-laws, Statutes and Cases to November, 1876. By J. W. 
Willis Bund, M.A., LL.B., of Lincoln's Inn, Esq., Banister-at-Law, Yice- 
Cluunnan Seyem Fidiery Board. 

The Supplement, embodying the Legislation, Bye-laws and Cases to November, 

1876, may be had separately, frice 1«. sewed. 



Davis's County Courts Practice &; Evidence.— 5th Ed. 

8vo. 38«. cloth, 43«. calf. 

THE PEACTICE AND EVIDENCE IN ACTIONS IN THE 

COUNTY COUKTS. By Jakes Edwabd Davis, of the Middle Temple, Esq., 
Barrister-at-Law. Fifth Edition. 1874 



Davis's County Court Rules and Acts of 1875 & 1876. 

8vo. IBs, doth. 

THE COUNTY COUBT EULES, 1875 and 1876, with Forms 
and Scales of Costs and Fees ; together with the Comity Courts Act, 1875, the 
Agricultural Holdings Act, 1875, and the Provisions of the Friendly Societies 
Act, 1875, and (rf other recent Statutes afPecting the Jurisdiction of tne County 
Courts. 1876 

*^* Forming a Supplement to Davie* e County Court Practice and Evidence^ but 

complete in iteelf. 



Davis's Equity, Bankruptcy, &c. in County Courts. 

8vo. \%e. cloth, 22ff. calf. 

THE JUEISDICTION and PRACTICE of the COUNTY 
COURTS in EQUITY, ADMHIALTY, PROBATE and ADMINISTRATION 
CASES, and in BANKRUPTCY. By J. E. Davis, of the Middle Temple, 
Esq., Barrister-at-Law. 
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Davis's Labour Laws of 1875. 

8vo. 12#. cloth. 

THE LABOUR LAWS OF 1875, \nth Introduction and Notes. 
By J. E. Davis, of the Middle Temple, Esq., Barrister-at-Law, and late Police 
Magistrate for Sheffield. 1875 

Saunders' Law of Negligence. 

One vol. post 8vo. 95. cloth. 

A TREATISE on the LAW APPLICABLE to NEGLIGENCE. 

By Thoicab W. Saundebs, Esq., Banister-at-Law, Recorder of Bath. 1871 



Ingram's Law of Compensation.— 2nd Edit, by Elmes, 

Post 8vo. 12ff. cloth. 

COMPENSATION TO LAND AND HOUSE OWNEES: 

heing a Treatise on the Law of the Compensation for Interests in Lands, &c. . 
payahle hy Railway and other Public Companies ; with an Appendix of Forms and 
Statutes. By Thokab Dttnbab Ingraic, of Lincoln's Inn, Esq., Barrister-at-Law. 
Second Edition. By J. J. Elmeb, of the Inner Temple, Esq., Barrister-at-Law. 

1869 
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Robson's Bankrupt Law.— 4th Edition. 

Just publiflhed, in 1 toL 8yo., 38«. dotli. 

A TEEATISE ON THE LAW OF BANKRUPTCY; containing 

a full Expodtioa of the FtinoipleB and Pnotioe of the Law, inolndini^ the Law 
as to Bilk of Sale under the Bills of Sale Aot» 1878, and the Application of the 
Bankruptcy Bolee, as to Proofs by Crediton, nnder Section 10 ox the Jadioatuze 
Act, 1875 ; with an Appendix comprising the Statutes, Bnles, Ozdanand Fonns. 
Fourth Edition. By Gbobox Touiro Bobsoh, Esq., of the Izmer Temple, Bar- 
rister-at*Law. 1881 



Shelford'B Compaiiie8.-2nd Edit. ByRtcaini A Latham. 

8yo. 21<. doth. 

SHELFORD'S LAW OP JOINT STOCK COMPANIES; 

containing a Digest of the Case Law on that Subject; the Companies Acts, 1862, 
1867, and other Acts relating to Joint Stock Companies; the Orden made under 
those Acts to regulate Proceedings in the Court cl Cbanoery snd County Courts, 
and Notes of all Cases interpreting the above Acts and Orders. Second Edition, 
much enlarged, -and bringing the Statutes and Cases down to the date of publi- 
cation. By Datid PnxiiiBir, M.A., Fellow of Magdalen College, Oxford, and 
of Linooln^s Inn, Barrister-at-Law ; and Fbaitgzs Law TiATHAif, B. A., Oxon, 
of the Inner Temple, Barrister-at-Law, Author of « A Treatise on the Law of 
Window lights.*' 1870 

Shelford's Law of Railways.— 4th Edition by Qlen. 

In 2 thick vols, royal 8to. 63<. cloth ; 76«. calf. 

SHELFOBD'S LAW OF RAILWAYS ; eontaining the whole of 

the Statute Law for the Regulation of Bailways in England, Scotland and 
Ireland : with copious Notes of Dedded Cases upon the Stetutes, Introduction 
to the Law of Railways, and Appendix of Oifidai Documents. Fourth Edition. 
By WzLLiAx CmnriNOHJaC Glen, Bazrister-at-Law, Author of the ''Law of 
Highways,'* <' Law of Public Health and Local GoTemment,'* ftc. 1869 

Grant's Bankers and Banking Companies.— 4th Ed. 

Just published, in 1 vol. 8to. 29«. doth. 

GRANT'S TREA'nSE ON THE LAW RELATINQ TO 

BANKERS AND BANKING COMPANIES. With an Appendix containing 
the meet important Statutes in force relating thereto. Fourtn Edition. With 
Supplement containing the Bills of Exchange and Bills of Sales Acts, 1882. 
By C. C. H. Plumftbb, Esq., of the Middle Temple, Barrister-at*Law. 

%* The Supplement may be had eepamteliff price Zs, eeu^ed, 

Redman's Law of Arbitrations and Awards. 

8vo. 12«. cloth. 

A CONCISE TREATISE on the LAW of ARBITRATIONS 

and AWARDS, with an Appendix of Precedents and Statutes. By Jo8bpb 
Hawobth Redkak, of l^e Middle Temple, Esq., Barrister-at-Law. 1872 
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Redman's References under the Judicature Acts. 

8vo. 2«. doth. 

THE LAW AND PRACTICE OF REFERENCES UNDER 

THE JUDICATURE ACTS, with an Appendix of Orders and Forms; being 
a Supplement to "The Law of Arbitration and Awards." By J. H. Rezucan, 
of the Middle Temple, Esq., Baixister-at-Law. 



1 



MESSBS. BUTIEEWOBTfl, 7, FLEBT^.STBEET, E.G. 



17 



Mozley's Married Women's Property Acts. 

Just published in demy 8to., 2s. 6d. sewed. 

THE, MAEEIED WOMEN'S PEOPEETY ACTS, with an 

Introdactioa and Notes on the Act of 1882. BjHxbbebt Newxan Moelet, 
M.A., of Lmooln's Inn, Bairister-at-Law. 1883 

Crump's Marine Insurance and General Average. 

Boyal 8to. 2U. doth, 26«, oatf. 

THE PEmCrPLES of tiie LAW EELATINQ TO MAEINE 

INSUBANCE and GENEBAL AVEBAGE in Inland and Amerioa, with 
occasional reCeranoes to French and G«zman Law. By AaxsKia OoiATiug Obuxp, 
of the Kindle Temple, Esq., Barrister-at-Law. 1875 



Powell's Law of Inland Carriers.— 2nd Edition. 

8yo. lis, cloth. 

THE LAW OP INLAND CAEEIEES, eepedaUy as regulated 
h^ the Bailway and Canal Traffic Act, 1864. By Edicdri) Powell, Esq., of 
Linooln College, Oxon^ H.A., and of the Western Cironit, Bamster-at-Law, 
Author of ** Ftinciples and Practice of the Law of Eridenoe." Second Edition^ 
almost re- written. 1861 

Higglns's Digest of Patent Cases. 

8yo. lOs. cloth, net. 

A DIGEST OP THE EEPOETED CASES relating to tiie Law 

and Practice of LETTEBS PATENT FOB INVENTIONS, decided from the 
passing c^ the Statute of Monopolies to the present time. By Clsicknt Hioonrs, 
M .A., F.C.S., of the Inner Temple, Barrister-at-Law. 1875 



Michael & Will's Gas and Water Supply.— 2nd edit. 

r- .,. ,,, .^ . 8vo., 25t.iaoth.^^ . ^^^ -. 

• THE' 'law relating to -GAS an* wATfiR! comi»imng*-tlie 

Bights and Duties, as w3l of Locfal. Authorities as of Private Companies 
in regard theretpH apd, .ii^chidipg . ij^ll T^^^tion to the dose of the last Session 
df'Burliflanekt. Seobnd Editiod. By W. H. Hiohasl and J. Shzbbbb Will, of 
the liBddle T^jde,' fisquires, Barristers-at-Law. 1877 



•S>"^^-W '»''<•*'* 



Fawcett's Law of Landlord and Tenant. 

8yo. lis, doth. 

A COMPENDIUM of the LAW of LANDLOED and TENANT. 

By WnuAX Mttohbll Fawobit, of Lincoln's Izm, Esq., Barrister-at-Law. 

1871 

Dixon's Law of Partnership. 

One YoL 8vo. 22s. doth. 

A TEEATI8E ON THE LAW OP PAETNEESHIP. 

By JosBPB Dixcnr, of Lincoln's Inn, Esq., Banister-at-Law,. Editor of ** Lust's 
Common Law Practice." 1^6 
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Hunt on Frauds and Bills of Sale. 

m 

Post 8yo. 9«. doth. 

THE LAW relating to FRAUDULENT CONYETANCES, 
under the Statutes of Elizabeth and the Bankrupt Acts : with Bemarks on the 
Law relating to BlUs of Sale. Bt Abthub JoesPK Hxtrt, of the Inner Temple, 
Eeq., Barrister-at-Law, Author of **The Law relating to Boundaries, Fences and 
Foreshores." 1872 

Hunt's Boundaries, Fences & Foreshores —2nd Edit. 

Post 8to. VU. oloth. 

A TREATISE ON THE LAW relating to BOUNDARIES. 

and FENCES, and to the Rights of Property on the Sea Shore and in the Beds 
of Public Rivers and other Waters. Second Edition. By Abthub Josbph HinfT, 
Esq., of the Inner Temple, Barrister-at-Law. 1870 



Chute's Equity in Relation to Common Law. 

Post 8yo. 9«. cloth. 

EQUITY UNDER THE JUDICATURE ACT, o» THE 

RELATION OF EQUnT TO COMMON LAW: with an Appendix con- 
taining the High Court of Judicature Act, 1873, and the Schedule of Rules. 
By C^LLOiTBB Wnxujc CHxrns, Barrister-at-Law; Fellow of Magdalen College, 
Oxford. 1874 



Roberts's Principles of Equity —3rd Edition. 

8yo. 18«. doth. 

THE PRINCIPLES, OF EQIHTY as administered 'in the 
Supreme Court of Judicature and other Courts of Equitable Jurisdiction. By 
Thomas AscHiBiXD Robsrtb, of the Middle Temple, Esq., Barrister-at-Law. 
Third Edition. . 1877 



Wigram on Extrinsic Evidence as to Wills.— 4th Ed. 

8yo. llf. doth. 

AN EXAMINATION OF THE RULES OF LAW respectmg 

the Admiflsion of EXTRINSIC EVIDENCE in Aid of the INTERPRETATION 
OF WILLS. By the Right Hon. Sir James Wiobam, Knt. The Fourth 
Edition, prepared for the press with the sanction of the learned Author, hy 
Knox Wiosak, M.A., of Lmcoln*s Inn, Esq., Barrister-at-Law. 1858 



Rouse's Copyhold Manual.— 3rd Edition. 

12mo. 10«. M. cloth. 

THE COPYHOLD ENFRANCHISEMENT MANUAL, 

giving the Law, Practice and Forms in Enfranchisements at Common Law and 
under Statute, and -in Commutations; with the Values of Enfranchisements from 
the Lord's various Rights: the Prindples of Calculation being dearly explained 
and made practical by numerous Rules, Tables and Exaxnples. Also all the 
Copyhold Acts, and several other Statutes and Notes. Third Edition. By 
RoixA RoTTBB, Esq., of the Middle Temple, Barrister-at-Law, Author cf '*The 
Practical Conveyancer," &o. 1866 
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Rouse's Conveyancer —3rd Edit, with Supplement. 

Two Yolfl. 8vo., 30«. doth, 38«. oalf. 

THE PRACTICAL CONYEYAlfCER, giving, in a mode 

combming facility of ref erenoe with general utility, upwards of Four Hnndred 
Precedents of Conyeyanoes, Hortg^ages and Leases, Settlements, and Miscel- 
laneous Forms, with (not in previous editions) the Law and numerous Outline 
Forms and Clauses of Wills and Abstracts of Statutes affecting Real Property, 
Conveyancing Hemoranda, &o. By Bolla. Boitsb, Esq., of the Hiddle Temple, 
Barrister-at-Law, Author of ''The Practical Man," &o. Third Edition, greatly 
enlarged. With a Supplement, gfiving Abstracts of the Statutory Provisions 
affeotmg the Practice in Conveyancing ; and the requisite Alterations in Forms, 
with some New Forms ; and including a full Abstract in numbered Clauses of 
the Stamp Act, 1870. 1871 

Thb SxTFFLEiaEZiT teparatelt/f price 1«. 6^. ieioed. 



Lewis's Introduction to Conveyancing. 

8vo. 18». cloth. 

PRINCIPLES OF CONVEYANCING explained and illustrated 

by Concise Precedents ; with an Appendix on the effect of the Transfer of Land 
Act in modifying and shortening Conveyances. By Htt^isbt Lewis, B.A., late 
Scholar of Emmanuel College, (Jambridge, of the Middle Temple, Baniater-at- 
Law. ^ 1863 

Barry's Practice of Conveyancing. 

8vo. \%8. doth. 

A TREATISE ON THE PRACTICE OF CONVEYANCING. 

By W. Whittassb Babbt, Esq., of Lincoln's Inn, Barrister-at-Law, late Holder 
of the Studentship of the Lms of Court, ajid Author of **'A Treatise on the 
Statutory Jurisdiction of the Court of Chancery." 1865 

Kelly's Conveyancing Draftsman.— 2nd Edition. 

Post 8vo., 12«. 6J. cloth. 

THE DRAFTSMAN : containing a Collection of Concise Prece- 
dents and Forms in Conveyancing; with Litroduotory Observations and 
Practical Notes. 2nd Edition. By Jakes Henbt Ksllt. 1881 

"A collection of concise forms and TOsAin^.''^— Justice of the Peace. 

Srecedents in conveyancing which has ** This edition is a considerable enlargo- 

[le advantage of l)eing in a portable ment of, and, we may add, a substantial 

form and vet containing most of the improvement on the first edition. The 

forms which are likely to be reanired in forms of *• notices* are well drawn, and 

ordinary practice. Prefixed to the forms there are several of the * miscellaneous* 

are short mtroductory practical observa- forms which are aptly selected.** — Law 

tions, which are sure to repay a careful Journal. 



Coombs' Manual of Solicitors' Bookkeeping. 

8vo. 10« 6^. cloth. 

A MANUAL of SOLICITORS' BOOKKMKPING : comprising 

Phictical Exemplifications of a Concise and Sim^ Plan of Double Entry, with 
Forms of Account and other Books relating to^ills, Cash, &c., showing their 
Operation, giving Instructions for Keeping, Posting and Balancing them, and 
Directions for Drawing Costs, adapted to a large or small, sole or partnership 
business. By W. B. Cooicbs, Law Accountant and Costs Draftsman. 1868 

%* The various Account Books described t«t the above System, the forms of which 
are copyright, may be hadfi-om the Fublishers at the prices stated in the work, 
page 274. 
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Edwards and Hamilton's Law of Husband and Wife. 

Jitft pQUuhed, in*} vol., port 8to., Idt. doth. 

THE LAW op HUSBAND AND WIFE : with separate 
Cliapters upon Karrisge Settlemexits, and the Married Women's Fh>p6r^ Act, 
1882. By JojiN WiLLUX Edwasds and Willl^c Fbbssbigk HuoLTcar, JjLi.I)., 
Eaquires, of the Middle Temple, BaRiflters-at-Law. 1883 



Phillimore's Commentaries on International Law. 

Thibd EDinoir, Vol. 1., 8to. 24«. doth ; Vol. H., -261. doth. 

COMMENTARIES ON INTERNATIONAL LAW. 

BythelUgrl^t Hon. Sir Robbbt PmLznfOBB, Ent., Member of H.M.'s Moat Hon. 
Frivy Ck>ancil, and Judge of the High Court of Admiralty of Knglanil, 1879 

««• Vol. IIL, price 36f., and Vol. IV., nrice 34«. ^loth, of the Second £dUum maf be 

had teparatelf to complete eet. 

be regarded as the latest authority and 
as the champion of the prindpIeB of 
maritime law, whidi, down to a recent 
period, were maintained by this oomitiy. 
and which were at one tune aocepted 
without question by the msfitime powers. 
Sir BobertPhillimore has examined with 
has usual learning, and established with- 
out the poesibili^ of doubt, the history 
of the dooteine *^free sfans, free goods,' 
and its opposite, in the third volume of 
his < Commentaries > (p. 302)."— ^m- 
hurgh Bevietc, iVs. 296, October, 1876. 



"The second edition of Sir Bobert 
Phillimore's Commentaries contains a 
considerable amount of yaluable ad*: 
ditiona] matter, bearing more especially 
on questions of international law raised 
by me wars and contentions that have 
broken out in the world since the public 
cation of the first edition. Having upon 
a former occasion discussed at some 
length itto general principles and eoLeou- 
tion of thi§ imporiant work, we now 
propose to conmie ourselves to a brief 
exsCmination of a isin^le question, on 
whidi Sir Bobert Philhmore may justly 



Hertslet's Gonmieroial Treaties. 

14 vols. 8to. 18/. 19«. boards. 

HERTSLET'S TREATIES of Commerce, Navigation, Slave 

Trade, Poet Office Commxmications, Copyright, &o., at preeent eubsiflting 
between Great Britain and Foreign Powers. Compiled from AuUientic Bocn- 
menta by Edwasd Hebtglst, Esq., C.B., Librarian and Keeper of the P^mbos 
of the Foreign Office. 

%* Voi. 1. price 12f.; Vd, 2, price 12#.; Vol. 8, price 18f.; Vol. 4, price 18t.; 
Vol. byprice 20*.; Vol. 6, price 7Jbe.\ Vol. 7, pnce dO«.; Vd. 8, price 90f.; 
Vol. 9y price 30*.; Vol, \6, price 30».; Vol. II, price SOt.; Vol. 12, price 40f.; 
Vol. 13, price 42«. ; VoL 14, price 42«. oloth, may be had eeparatdv to complete 
eets. Vol. 12 includes an Index of StUifeete to the fret Twdi9e VoUmee, which 
Index ie also cold tcparately, price 10*. cloth. 



Hertslet's Treaties on Trade and Tariff. 

. - -^ ' In royal 8vo. . ^ • ^ ' 

TREATIES and TARIFFS regulating the Trade between Great 

Britain and Foreign Kations, and Extracts of the Treaties between Foreign 
Powers, containing '/Most Favoured Nation*' Clauses applicable to Gr^ 
Britain in force on thie let January, 1875. By Edwabb Hicbib^st, Esq., C3., 
librarian and Keeper of the Papers of the Foreign Office; Pkrt I. — Auetria^ 
1*. ed. doth. Part U.-^l^trkey, 16#. cloth. Part Ul.^Itafy, 1(^. doth. 
Part lY.'-China, 10#. doth. Part V.Spain, XL le. doth. Part YI.—JapoHy 
16«. cloth. 
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- -■■---- • _ . - . 

J. Chitty, jun's. Precedents '1» Pleading.— Srd Ed. 

Complete m 1 vol. tofil 8vo. 38«.'cl(tth. 

J. GHEmf, Jto's. PRECEDENTS IN PLEADING; with 

copious Kotes on Practice, Pleading and Evidenoe. Third Edition. By the 
late ToxPSON-CHiTrT, Esq., and by Lbofbio Texple, B. G. Woxiaub, and 
Ghablrs Jbffebt, Esquires, Banisters-at-Law. (Part 2 may, for the present, 
be had separately, price 18<. doth, to complete sets.) 1868 



Underbill's "Freedom of Land."— 2nd Edition. 

Just published, demy 8to., price U. 

''FEEEDOM OF LAND," and WHAT IT IMPLIES. By 

Abthub Undebhill, LL.D., of Lincoln^s Inn, Barrister-at-Law, Author oSf 
**A Treatise on the Law of Priyate Trusts," *<.A HanUal of Ghanoery 
Procedure,'* &c. &o. Second edition. 1^82 



Baylis's Law of Domestic Servants,— By Monckton. 

FouB^H Edition. Foolscap 8yo. 2«. doth. 

THE EIGHTS, DUTIES and EELATIONS OF DOMESTIC 

SERVANTS and their MASTERS and MISTRESSES. With a Short Account 
of the Servants' Institutions, &c. and their Advantages. By T. "Hxjsn^x ^aylOj 
M.A., ^6f .Bsasenose GoUegfe, Oatford, Bairister«at*Xia-w of the Inner Temple. 
Fourth Edition, with considerable Additions, by Edwabd P. Mongzton, Esq., 
B. A. , of Trinity College, Cambridge, Barrister-at-Law cd the Inner Temple.. 1873 



Clifford & Stephens's Practice of Referees Cotnrt, 1873. 

Two vols, royal 8vo. S/. 10«. cloth. . 

THE PEAOTIOE of the OOTJET ^ RBFBRBE8 on FEIVATE 

BICLS in PARLIAMENT, with Reports of Cases as to the loeiu standi of 
Petitioners during the Sessions. 1867-68-69-70-71 and 72. By TNmbwbsuol 
Clospobo and Pdcb(bozb S. .Scbphbms, Barristers-at-Law. 



Just pubUshed, royal 8yo. Vol. I. Part I. price 31«. 6</. ; Part H. 15«. sewed : 
Vol. XX; Part Ll2*; 6rf. ; Part H. 12#. 6rf. ,' Part HI* IS*, ^.v PiM* IV. 16». : 
VoLIH. PtiXt I. 16^. ,• Ptart IL 16*. ' * - . 

In continuation of the- aboye^ . 

GASES DECIDED DUBiNG TSRSESSIONS 1873,, 1874, 1875; 

1876, 1877» 1878, 1879,. 1880, 1881 and 1882 by tho COURT of REFEREES on 
PBXVATE.BXLLS in PARLIAMENT. By FsBEfsBioK) GLtvFokD and A. G: 
RiotASD0, Esquires^ BaEnstero-at-Law. 



Clark's Digest of House of Lords Gases. 

Royal ayo. 31«.. 6J. doth. - 

A DIGESTED INDiEX to all tlie EEPOETS in the HOUSE 

OF LORDS, from the commencetnenf of the Series by Dow, in 1814, to the end 
of the Eleyoi VolunKes of House x)f Iibtda Cases, with, referenoes.to more recent 
DecSsions. By Cbabubb Clabk, Esq., one of Her Majesty's Counsel, Reporter 
by appointment to the House of Loras. . . 1868 



22 



LAW WOEES PUBLISHED BY 



Christie Grabb's Conveyancing.— 6th Edition. . 

In the Proes, in two voIb. royal 8yo. 

CRABB'S COMPLETE SERIES OP PRECEDENTS IN 

CONYEYANCIKa and of CX)MMON and CX)HMERCIAL FORMB in Alplia- 
betical Order, adapted to the Present State of the Law and the Praotioe of Con- 
veyancing; with oopioua Prefaces, Observations and Notes on the several Deeds. 
By J. T. Chbistib, £8q., Barrister-at-Law. The Sixth Edition, with numerous 
Corrections and Additions, by Williuc Woodhoubb Fishsb, Esq., of Lincoln's 
Inn, Barrister-at-Law. [/n the Preu 



»S.. -v.- VXX/X. 



Mr. Justice Lush's Common Law Practice. 

3rd Edition by Dixon. 

Two vols. 8vo. 46i. cloth. 

LUSH'S PRACTICE OF THE SUPERIOR COURTS 

OF- COMMON LAW AT WESTMINSTER, in Actions and Proceedings over 
which they have a Common Jurisdiction: with Introductory Treatises respecting 
Parties to Actions ; Attomies and Town Agpents, their Qualifications, Bights, 
Duties, Privileges and Disabilities; the Mode of Suing, whether in Person or by 
Attorney in Formd Pauperis, &c. &c. &c. ; and an Appendix, containing the 
AutiiorizedTables of Costs and Fees,Forms of Proceedings and Writs of Execution. 
Third Edition. ByJoesPHDixoN, of Linooln*sInn, Esq.yBairister-at-Law. 1865 
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Goote's Admiralty Practice.— 2nd Edition. 

8vo. 16<. cloth. 

THE PRACTICE of the HIGH COURT OP ADMIRALTY 

OF ENGLAND : also the Practice of the Judicial Committee of Her Majesty's 
Most Honorable Privy Council in Admiralty Appeals, with Forms and Bills of 
Costs. By HxNBT Ohjlblbb Cootb, F.S.A., one of the Examiners of the High 
Court of Admiralty, Author of **The Practice of the Court of Probate,*' &c, 
Seoond Edition, almost entirely re- written, with a Supplement giving the County 
Qmrta Juriidietion and Fraetioe m Admiralty^ the Act of 1868, Bules, Orders, &c. 

1860 

*«* Thi9 work contains every Common Form inueebythe Ftaetitioner in Admiralty^ 
at well at every deeerxptum of Bill of Cotts in that Courts a feature poteeteed by 
no other work on the iVaetice in Admiralty. 

Davis's Criminal Law Consolidation Acts. 

12mo. lOt. doth. 

THE NEW CRIMINAL LAW CONSOLIDATION ACTS, 

1861 ; with an Introduction and practical Notes, illustrated by a copious 
reference to Cases decided by the Court of Criminal Appeal. Together with 
alphabetical Tables of Offences, as well those punishable upon Summaiy 
Conviction as upon Indictment, and including the Offences under the New 
Bankruptcy Act, so arranged as to present at one view the particular Offence, 
the Old or New Statute upon which it is founded, and the Limits of Punishment; 
and a full Index. By Jambs Edwabd Dxyzs, Esq., Barrister-at-Law. 1861 



De Golyar's Law of Guarantees. 

8vo. lit. cloth. 

A TREATISE ON THE LAW OF GUARANTEES AND 

OF PRINCIPAL AND STJBET7. By Hekbt A. bb Coltab, of the Middle 
Temple, Esq., Barrister-at-Law. 1874 
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Bedford's Final Guide to Probate and Divorce. 

2nd Edition. 

Just publiflhed, in 1 vol. post 8to. 6t. cloth. 

THE FINAL EXAMINATION GUIDE TO THE LAW 

OF PROBATE AND DIVOKCE : contaiiiing a Digest of FLaal Examination 
Qnestions, with the Answers. Second Edition. By E. H. Bbdfobd, Solicitor, 
Temple, Author of the ** Final Examination Guide to the Practice of the Supreme 
Court of Judicature,'' &c. &c. 

Bedford's Final Guide to Judicature Acts, 1873-5. 

One vol. Svo. 7«. 6d. cloth. 

THE FINAL EXAMINATION GUIDE TO THE PRACTICE 

OF THE SUPREME COURT OF JUDICATURE: oontainmg a Digest of 
the Final Examination Questions, with many new ones, with Answers under the 
Supreme Court of Judicature Acts. "Bj Edwabd Henblowe Bsdfobd, Solicitor, 
Editor of the "Preliminary," "Intermediate," and "Rnal," &c. &c. 1876 



By the same Author, on a Sheet, U. 

A TABLE OF THE LEADING STATUTES for the INTER. 

MEDLLTE and FINAL EXAMINATIONS in Law, Equity and Conveyancing. 



Collier's Law of Gontributories. 

Post Svo. 9t, cloth. 

A TREATISE ON THE LAW OF GONTRIBUTORIES in 

the Winding'Up of Joint Stock Companies. By Robbbt Collieb, of the Inner 
Temple, Esq., Bajrister-at-Law. 1875 
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Pye on Claims to Debtors' Estates. 

Post Svo. 3«. ed. cloth. 

NOTES ON THE CONFLICTING CLAIMS TO THE PRO- 

PERTY OF A DEBTOR. By Hbnbt John Pte, of the Inner Temple, Esq., 
Banister-at-Law. ^ 1S80 

Nasmith's Institutes of English Law. 

4 vols, poet Svo. 30«. doth. 

THE INSTITUTES OF ENGLISH LAW.— Part 1, EngHsh 

Public Law. Part 2, English Private Law (in 2 vols.). Part 3, Evidence and 
the Measure of Damages. Bv David Kasxith, LL.B., of the Middle Temple, 
Barrister-at-Law, AuUior of the Ghronometrical Chart of the History of 
England, &c. 1S73— 1870 

*«* The above may he had eeparately to complete aete at thefoUotoing prieee : — 
J*art 1, 10«. eloth. Fart 2, 20s. ehth. Fart 3, 10«. eloth. 



Cutler and Griffin's Indian Criminal Law. 

Svo. S«. doth. 

AN ANALYSIS of the INDIAN PENAL CODE (including 

the Indian Penal Cknie Amendment Act, 1870), with Notes. By John Cutlbb, 
B.A., of Lincoln's Inn, Barrister*at-Law, and Edxund Fmum Gbifiin, B.A., 
of Iincoln*8 Inn, Banister*at-Law. 1871 
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The Law Eramination Journal 

Edited by Hsbbsbt Kswican Moelst, K.A., 
Fdlow of King*! Ckilkse, GuBbiidge; and of linooln't Ion, Eiq., B«Ri«taiv«t-lAir. 

Pabluhdd eretj Legal Sitting. 



Price U, eaek^ h^ post U. Id. AttAe hack Kvmben «My he had. 



No. fi6. ^kater, 1888.— Ookteittb : -I. Honors Eaaminatkm. Jannarj, 1868: Qnertiaiia and 

I and Anamn. m. Intermediate 



I. n. Final Ezaminatzon, Apnl, 1883 : QueaCions 
Ryamfaatioa. April, 1888 : Queetiona and Anawera. IV. Statotea of 1882. Y. Digeat of 
jQwea. VI. Ooinqpondenoe and Notioea. 



Bar EzaminatioQ Journal 

XDITED BT 

A. D. TYSSEN. B.C.L., M.A., Bm E. ?:. WILSON, Bart., M.A,, 
and W. D. EDWAEDS, LL.B., Bairisters-at-Law. 

Sfw., 8t. mch, 6y poti 8j. U. ; 2f9. 18, ^fuy 6«. 

Vof. 8, 6, 9, 10, 11, 18, 18, 14, 15 and 16, from TBOTITT TSBX, 1878, 

to HILABT TSBX, 1878. 



The Preliminary Examination Journal 

AND STUDENrS LITSRART MAGAZINE. 
Edited by iJames Erub Benhak. 

Nhd complete in 18 Numhert^ eantaining all the Queatumi and Ane^artfrom 1871 to 
1875, and to be had in One Vol. 8tH>., price 18«. cloth. 
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Qaius's Roman Law, by Tomkins and Lemon. 

Gomplete in 1 -vol. 8to. 27«. doth extra. 

THE COMMENTARIES of GAIUS on the ROMAN LAW: 

with an English Translation and Annotations. By Fbsdb3IIGs J. ToxziiiB,.Eaqu 
M.A., D.C.Ij., and Wiluax Gsobob Lexon, Esq., LL.B., Barristers-at-Law, 
of Lincoln's Inn. 1869 
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Tomkins and Jencken's Modem Roman Law. 

8yo. lit. cloth. 

COMPENDIUM OF THE MODEEN EOMAN LAW. 

Founded upon the Treatises of Pachta, Von Vfuogerow, Arndts, Franx Moehler 
and the GorpuB Juris Givilis. By Esxdxbicx J. ToiOBMS, Esq., H.A») D.C.L., 
Author of t&o ** Institutes of Boman Law,'* Translator of '^Qaius,'" &c., and 
"HxsjLY DzEDBiOH Jbngksn, Esq., BarristexiB-at*Law, of Lincoln's Inn. 1870 



Tomkins' Institutes of Roman Law. 

Part L Toyal 8yo. (to be completed fn. Three Parts) 12«. doth. 

THE INSTITUTES OF THE ROMAN LAW. Part L The 

Sources of the Bomasi Law and its external History to the decline of the 
Eastern and Western Empires. By Fbbdbbigx J. l^xknre, M. A.-, * D.C.L., 
Banister-at-Law, of Lincoln's Inn. 1867 
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Dowell's Stamp Duties and Stamp Laws. 

8to. I2a. M, olotli. 

A HISTORY and EXPLANATION of tiie STAMP DUTIES, 

from their ocnimienoemaiit to the present time, the past and the present State of 
the Stamp Laws, the System and the Administration of the Tax, Observations on 
the Stamp Duties in Foreign Countries; th^ Stamp Lawt at preimt in force in the 
United Kingdom ; with Notes, Appendices and a copious Index. By Stsfhen 
BowBLL, M.A., of Lincobi's bm. Assistant Solicitor of Inland Eevenue. 1873 

Doweirs Income Tax Laws. 

Byo. 12«. 6</. doth. 

THE INCOME TAX LAWS at present in force in the United 
Kingdom, with Practical Notes, Appendices and a copious Index. By Stbphsn 
DowxLL, M.A., of Lincoln's Inn, Assistant Solicitor of Inland Eevenue. 1874 

Earners Customs Laws, 1881. 

Post 8yo. 3«. 6J. ; demy 8yo. 4«. 6<f. cloth. 

THE LAWS OF THE CUSTOMS, oonsoHdated by direction 
of the Lords CrnnmisHioners of Her Majesty's Treasury. With Practical Notes 
and Eeferences throughout ; an Appendix, containing yarious Statutory Pro- 
Tiflions incidental to the Customs; the Customs Tariff Act; and a copious Index ; 
-with Supplement to 1882. By Feuz John Havel, Esq. 1881 



Bund's Agricultural Holdings Act, 1875. 

Demy 12mo. 5«. cloth. 

THE LAW OF COMPENSATION FOE UNEXHAUSTED 

AGBICULTirRAL mPKOVEMEKTS, as amended by the Agricultural 
Holdings (England) Act, 1876. By J. W. Willib Bukd, H.A., of Lincoln's 
Inn, Bairister-at-Law, Author of *'The Law relating to Salmon Fisheries in 
England and Wales," &o. _ 1876 

Wills on Circumstantial Evidence.— 4tli Edit. 

8vo. 10#. doth. 

AN ESSAY on the PRINCIPLES of CIRCUMSTANTLAIi 
EVIDENCE. Illustrated bv numerous Cases. By the late Williajc Wills, 
Esq. Fourth Edition, edited by his Son, AT.yRTro Wili^ ^^*i Barrister-at- 
Law. ^^ 1862 

Adams on Trade Marks. 

8yo. 7«. 6</. doth. 

A TREATISE ON THE LAW OF TRADE MARES; with 

the Trade Marks Registration Act of 1876, and the Lord Chancellor's Rules. 
By F. H. Aiuics, B.A., of the Middle Temple, Barrister-at-Law. 1876 

Williams's Common Law Pleading and Practice. 

8yo. 12«. doth. 

An INTRODUCTION to PRACTICE and PLEADING in the 

SUFBRIOR COURTS of LAW, embracing an outline of the whole proceedings 
in an Action at Law, on Motion, and at Judges' Chambers ; together with the 
Rules of Pleading and Practice, and Forms of all the prind^ Proceedings. By 
Watkih "Wn.TiTAVH, Esq., M.P., of the Inner Temple, Bamster-at-Law. 1867 
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Lawrence on Partition. 

8yo. 8#. doth. 

THE CX)MPXJLSOBY SALE OF REAL ESTATE under fhe 

P0WEK8 of the PABTTTION ACT, 1808. Aa Amended br the Fttrtition 
Act. 1876. By Pkeup HxiniT XjLinunraB, of Lmoohi*! Inn, &q., Bairirter- 
»t-Law. 1877 

Trower's Church Building Laws. 

Poet 8to. 9«. doth. 

THE LAW OF THE BUILDING OF CHURCHES, PAR- 
SONAGES, and SCHOOLS, and of the Divieion of Paruhes and Plaoee. By 
Gkablxb Vrakcob Tbowxb, M.A., of the Inner Temple, £eq., Banieter-at-Law, 
late Fellow of Exeter College, Oxford, and late Siaoretary of Pteeentations to 
Lord Chancellor Weetbury. 1874 
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Bulley and Bund's Banlcruptcy Manual. 

12mo. 16«. cloth. 

A MANUAL of the LAW and PRACTICE of BANKRUPTCY 

as Amended and Consolidated by the Statutes of 1869: with an APPENDIX 
oontaining the Statutes, Orders and Forms. By Jomr F. Buu«t, B.A., of the 
Inner Temple, Esq., Barrister-at-Law, and J. W. Wiujb Buin>, M.A., IjL.B., 
of Lincoln^ 8 Inn, Esq., Barrister-at-Law. With Supplement, including the 
Orders to 30th April, 1870. 1870 

Thb SiTFFLBiaiifT mojf be had ttparatelft U. meed. 

Brabrook's Go-operative and Provident Societies. 

12mo. 6«. doth. 

THE L AW relating to INDUSTRIAL and PROVIDENT 

SOCIETIES, indudinff the Winding-up Clauses, with a Practical Introduction, 
Notes, and Model Rules, to which are added the Law of Franoe on the same 
subject, and Remarks on Trades Unions. By Edwabd W. Brabboox, F.S.A., 
of Linooln's Inn, Esq., Barrister-at-Law, Assistant Registrar of Friendly 
Sodetiee in England. 1869 

Oaches' Town Councillors and Burgesses Manual 

Poet 8to. 7«. doth. 

THE TOWN COUNCILLORS and BURGESSES MANUAL, 

a Popular Digest of Munidpal and Sanitary Law, with information as to 
Charters of Incorporation, and a Collection o ^useful Forms especially adapted 
for newly Incorporated Boroughs. By LoxnB Gxghbb, LL.M., B.A., of the 
Inner Temple, Esq., Barrister-at-Law. 1875 

Holland on the Form of the Law. 

8yo. 7«. 6</. doth. 

ESSAYS upon the FORM of the LAW. By Thomas EESKms 

HoLLAin>, M.A., Fellow of Exeter College, and Chichele Professor of Inter- 
national Law in ^e Unirersity of Oxford, and of Lincoln's Inn, Banister-at- 
Law. 1870 
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Heales's History and Law of Pews. 

2 vols. 8to. 16«. cloth. 

THE HISTORY and LAW OF CHURCH SEATS or PEWS. 
By Alfbbd Hbazss, F.S.A., Proctor in Doctoris' Commons. 1878 
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Hacaskie's Law of Bills of Sale. 

Jnst'Fnbliahed, in One VoL, post Sto., St.. doth. 

THE LA.W RELATING TO BILLS OF SALE, with Notee 

apon Fraudulent Assigmnents and Preferenoes, and the Doctrine of Reputed 
Ownership in Bankruptcy ; and an Appendix of Statutes, Precedents, and 
Forms. By Qtuaxe Maoasxib, of Gray's Inn, Bacrister-at-Law. 

"Hr. Macaakie appears to us to be tremdy ambiguous, is to read it along 



facile princept. His endeavour has been 
to produce an ezhaustiTe text-book upon 
the whole law relating to Bills of Sale." 
— Solicitors* Journal. 

" The only possible way to understand 
the new Act of the present year, the 
language of which is m many cases ex- 



with and by the side of the Act of 1878. 
This is the plan adopted by Mr. Macaslde. 
Mr. Macaskie seems to havedeyoted great 
attention to his work, and his criticisms 
and explanations appear correct.*' — Law 
Timet, 



Shelford's Succession, Probate and Legacy Duties. 

2nd Edition. 

12mo. 16«. cloth. 

THE LAW EELATING TO THE PEOBATE, LEGACY 

and SUCCESSION DUTIES in ENGLAND, IRELAND and SCOTLAND, 
including all the Statutes and the Decisions on those Subjects : with Forms and 
0£BdLal Ilegulations. By Lbonajbd Seblfobd, Esq., of the Middle Temple, 
Barrister-at-Law. The Second Edition, with many Alterations and Additions. 

1861 

Brandon's Law of Foreign Attachment. 

8yo. 14«. doth. 

A TEEATISE upon the CUSTOMARY LAW of FOEEIGN 

ATTACHMENT, and Sie PRACTICE of the MAYOR'S COURT of the CITY 
OF LONDON therein. With Forms of Procedure. By Woodthobpb BsAinMir, 
Esq., of the Middle Temple, Barrister-at-Law. 1861 



Smith's Bar Education. 

8yo. 9«. cloth. 

A HISTOET of EDUCATION for the ENGLISH BAE, vith 

SUGGESTIONS as to SUBJECTS and METHODS of STUDY. By Phuip 
Anstib Smith, Esq., M.A., LL.B., Barrister-at-Law. 1860 

Wright's Law of Conspiracy. 

8yo. 4«. cloth. 

THE LAW of CETWINAL CONSPIRACIES and AGEEE- 

MENTS. By R. S. Wbioht, of the Inner Temple, Barrister-at-Law, Fellov 
of Oriel CoU., Oxford. 1873 



Cutler's Law of Naturalization. 

12mo. 3«. 6d. cloth. 

THE LAW OF NATUEALIZATION ; as Amended by the 
Acts of 1870. By John Cutlkb, B.A., of Lincohi's Inn, Barrister-at-Law, 
Editor of << Powell's Law of Evidence," &o. 1871 



An Action at Law: bein^ an Outline of tlio Jurisdiction of the 

Superior Courts of Gommou Law, with an Elementary View of the PtooeedingB 
in Actionfl therein. By Bobzbt Hixoouc Kebb, Barrister-at-Law; now Jndge 
of the Sheriff's Gout of the Gty of London. Third Edition. 12mo. 9*. doth. 

1861 

A Handy Book for the Common Law Judgea' Ohambers. By 
Gbo. H. Pabxhibok, ChamberClerk to the Hon. Mr. JofltioeBylee. 12mo. 7«. doth. 

1861 

A Ctonciae Treatise on the Principles of Equity Pleading ; with 
Preoedents. By C. Stswabt Dbxwbt, of the Inner Temple, Eeq., Barriflter-at- 
Law. 12mo. 6«. doth. 1858 

Drainage of Land : How to procure OutfkUs by New I>rains, or 

the ImproTement of EiiBting Draina, in the Lands of an adjoining Owner, under 
the Powers contained in Part III. of the Ad; 24 & 26 Yiot. c. 183; with an Explana- 
tion of the Proyisions, and Snggestions for the Ghiidance of Land Owners, Occupiers, 
Land Agents and Surveyors. By J. Wzxxiix WiLSoir, Solidtor. 8to. 1«. sewed. 

The Law and Facts of the Alabama Case, with reference to the 
Genera Arbitration. By JAjassO'DowDyEsq.^Barrister-at-Law. 8vo. 2«. sewed. 

Foreshores. Beport of Case, The Queen at the Prosecution of 

Williams v. NioholBon, for removing Shingle from the Forediore at Withernsea. 
Heard at the PoHoe Court, Hull, Slst May, 1870. 8vo. U. sewed. 

Indian Civil Service Examinations. On reporting Oases fbr the 

Periodical Examinations by Sdected Candidates for the Civil Service of India : 
Being a Lecture delivered on Wednesday, June 12th, 1867, at King's College, 
London. By John Cdtlsb, B.A., of Lincohi's Inn, Barrister-at-Law, Professor 
of T^ig l'oh Law and Juiispmdence and Professor of Indian Juiisprudenoe at 
King's College, London. 8vo. Is, sewed. 



HamePs International Law, in connexion with 

Statutes relating to the Commerce, Rights and Liabilities of the Subjects of 
Neutral States pending Foreign War ; considered with reference to the Case of 
the Alexandra, seized under the provisions of the Foreign Enlistment Act. By 
FxLXx HABORA.VB Haxbl, Barrister-at-Law. Post 8vo. 3«. boards. 1863 



Francillon's Lectures, Elementary and Familiar, on English Law. 

FmBT and Second Ssbxes. By James Fbavcixxon, Esq., County Court Judge. 
2 vols. 8vo. St, each, doth. 1860—1861 

The Laws of Barbados. Boyal 8vo. 21s. cloth. 



Le Marchant's Beport of Proceedings of the House of Lords 

on the Claims to the Barony of Ghirdner, with an Appendix of Cases illustrative 
of the Law of Legitimacy. By Sir Dsnis Le Haechakt, of Lincohi's Inn, 
Baziister-at-Law. 8vo. 18«. boards. 1828 
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Korman't Treatise on the Law and Practice relating to Letters 
Patent for InyeatiqiiB. By J. P. Nobxan, M.A., Banister-at-Law. Post 8yo. 
7«. 6J. doih. 1868 

Gray's Treatise on the Law of Costs in Actions and other Pro- 
oeedings in the Courts of Common Law at Westminster. By John Giut, Esq. , 
of the Middle Temple, Barrister-at-Law. 8to. 2U. dloth. 1868 

An Elementary View of the Proceedings in a Suit in Equity. 
With an Appendix of Forms. By Stltbstkb J. Huhtbb, B.A., of Tiinooln's 
Inn, Banister-at-Law. Sixth Edition. By G. W. Lawbakob, M.A., of 
Lincoln's Inn, Barrister-at-Law. Post 8yo. 12«. cloth. 1873 



A Uemoir of Lord Lyndhorst. By William Sidney Gibson, Esq., 
M.A., P.S.A., Barrister-at-Law, of Linoohi's Inn. Second Edition, enlarged. 
8to. 28. 6J. doth. 

The Ancient Land Settlement of England. A Lecture deliyered 
at Uniyersity College, London, October 17th, 1871. By J. W. Willib Buhd, 
M.A., Professor of Constitational Law and History. 8to. U, sewed. 



Bowditch's Treatise on the History, Bevenue Laws, and Govern- 
ment of the Isles of Jersey and Guernsey, to which is added the recent Acts as 
to Smuggling, Customs and Trade of the Isle of Man and the Channel Islands, 
Forms, Costs, &c. By J. Bowditoh, Solicitor. 8vo. Zs. 6J. sewed. 

Pulling's Practical Compendium of the Law and XTsage of 

Mercantile Accounts: describing the Tszious Rules of Law affecting them, 
at Common Law, in Equity, Bankruptcy and Insolvency, or by Arbitration. 
Containing the Law of Joint Stock Companies' Accounts, and the Legal Beg^- 
lations for their Adjustment under the Winding-up Acts of 1848 and 1849. By 
At.tbxawpks Pdlldio, Esq., of the Inner Temple, Barrister-at-Law. 12mo. 9«. 
boards. 1860 

Ghimey's System of Short Hand. By Thomas Ghimey. First 
published in 1740, and subsequently impmyed. 17th Edition. 12mo. 8j. M. doth. 

1869 

Linklater's Digest of, and Lidex to, the New Bankruptcy Act, 
1869, and the accompanying Acts. By Jomr Ldixlazsb, Solioitor. Second 
Edition. Imperial 8yo. 8«. 6d, sewed. 

Xoseley's Law of Ckmtraband of War; comprising all the 
Amnfrififtn and English Authorities on the Subject. By Josbpb Mosslbt, Esq., 
B.O.L., BanJster-at-Law. Post 8yo. 6s. doth. 1861 

Dr. Beane's Law of Blockade^ as contained in the Judgments 
of Dr. Lushington and the Cases on Blodnde dedded during 1864. By J. P. 
Dbaxb, D.C.L., AdTOoate in Doctors' Commons. 8yo. 10«. doth. 1865 
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lMV%9y*M Law of Arbitration betwoen Xasters and Workmen, 

at loimded upon the OonncUfl of Ocwiciliatifm Act of . 1867, the Mftrtcn and 
Workmen Aot, and other Acts, with an Introdootion and Notes. By G. W. 
Loyvr, Eeq., Bazrister-at-Law, now one of Her Majesty's Judges, British 
Gbiiana. 12mo. U. oloth. 1867 

Sewell'a Treatise on the Law of SheriiF, with Practical 7orma 
andPreoedents. By Bigbasd Glabkb Sbwsll, Esq., D.C.L., Banister-at-Law. 
8to. 2U. boards. 1842 



The Law relating to Transactiona on the Stock 
"Hxavt Ebtbbb, Esq., Banister-at-Law. 12mo. Bs, cloth. 



By 

1850 



A Legigraphical Chart of Landed Property in England from the 
time of the Saxons to the pres en t JBra. By fhiiBf.iw Fbakob, Esq., Barrislter- 
at-Law. On a large sheet, 6f. oolonred. 

The Oonunon Law of Kent; or the Cnstome of Gavelkind. With 
an Appendix conoeming Borough English. By Ti Boborkui, Esq. Tbxbd 
Enipoir, with Notes and B«f erenoes to modem Authorities, by Jomr Wnaov, 
Esq., Barrister-at-Law. 8yo. 18«. boards. 1822 

A Treatise on the Law of Oaming» Horee-Bacing, and Wagers. 

By Fbedsbio Edwabds, Esq., Barrister-at-Law. 12mo. Si. doth. 1839 

A Digest of Principles of BngUsh Law; arranged in the order 

of the Ck)de Napoleon, with an Historical Introduction. By Gbobob Blaxlajti), 
Esq. Boyal 8to. £1 : 4«. boards. 1839 

A Treatise on the Law of Oommerce and ManniJfcctnres, and the 

Contracts relating thereto ; with an Appendix of Treaties, Statutes, and l^te^ 
cedents. By JoexPB Gexttt, Esq., Barrister-at-Law. 4 toIs. royal. 8to. 
£6 : 6«. boards. 1824 

Ahstey's Pleader's Guide ; a Didactic Poem, in Two Parts. The 

Eighth Edition. 12mo. 7«. boards. 1826 

.... • • r 

Hardy's Oatalogne of Lords Ohancellorsj Keepers of the Great 
Seal, and Pzinoipal Officers of the High Court of Ghanoeiy. By Thoicab 
DuFFUB Habdt, Principal Keeper of Records. Royal 8yo. 20«. cloth. (Only 
260 copies printed.) 1843 



Pothier's Treatise on the Contract of Partnership; with the 
Civil Code and Code of Conuneroe relating to the Subject, in the same Order. 
Translated fMm tho French. By O. D. TrooB» Esq., Banister. Sto^ b*, dottL. 

18M 
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Bules and Regulations to be observed in all Oanses, Stiits and 
Proceedings instituted in the Consistory Court of London from and after 
26th June, 1877. (By Order of l^e Judge.) Royal 8to., Is, sewed. 

The Oase of the Bey. 0. 0. Oorham affainst the Bishop of 

Exeter, as heard and determined by the Judicial Committee of the Privy Council 
on appeal from the Aibhee Court of Canterbury. By Edwabd F. Moobb, Esq., 
M.A., Barrister-at-Law, Author of M.dore'B **Priyy Council Reports." Royal 
8yo. Ss, cloth. 1852 

Archdeacon Hale's Essay on the Union between Ohnrch and 
State, and the Establishment by Law of tiie Protestant Reformed Religion in' 
England, Ireland, and Scotland. By W. H^ BLacb, M.A., Aitshdeaoon of 
London. 8yo. Is. sewed. 



The Judgment of the Privy Gtoiincil on Appeal in the Case of 

Hebbert v. Ihuchas. Edited by Edwajid Bullook, of the Inner Temple, 
Barrister-at-Law, Reporter in. Privy Council lor the Law Journal Reports.. 
Royal 8yo. 2s. 6d. sewed. 

Bnrder v. Heath. Judgment delivered on November 2, 1801, by 

the Right Honorable Qtephss LuBHoraTOir, D.C.L., Dean of the Ardies. Foho 
Is. sewed. 

The Case of Long v. Bishop of Oape Town, embracing the 
opinion^ of th^ J\idg^ of Colonial Court hitherto unpubUshed, together with 
the decision of the Priyy Council, and Preliminary Observations by Uie Editor. 
Royal 8vo. 6«. sewed. 

The Judgment of the Dean of the Arches, also the Judgment of 
the PRIVY COUNCIL, in Liddell (clerk), and Home and others against 
Westerton, and Liddell (clerk) and Park and Eyans against Beal. Edited by 
A. F. Baysobo, LL.D. ; and with an elaborate analytic^ Index to the whole <» 
the Judgments in these Cases. Royal 8yo. 3«. 6tf. sewed. 

The Law of the Building of Churches^ Parsonages and Schools, 

and of the Division of Parishes and Places — continued to 1874. By Chablbs 
Ebanois Tboweb, M.A., Barrister-at-Law. PoM 8vo. 9s. cloth. 

The History and Law of Ohurch Seats or Pews. By Alfbbd 
HsALBS, E.S.A., Proctor in Doctors' Commons. 2 vols. Svo. 16«. cloth. 

HamePs Law of Ritualism in the United Ohurch of England and 

Ireland. With Practical Suggestions for Amendment of the Law, and a Form 
of BUI for that purpose. By P. Haboatb HamkTi, Esq., of the Inner Temple, 
Bairister-at-Law. Post 8yo. Is. sewed. 

The Judgment delivered bv the Bight Honble. Sir Bobert 
PhiUimore, D.C.L., Official Principal of the Court of Arches, in the Cases of 
Hartin v. Mackonochie and Ehunank v. Simpson. Edited by Wautkbl G-. E. 
Phillimobb, B.A., of the Middle Temple, Fellow of All Souls College, and 
Yinerian Scholar, Oxford. Royal 8yo. 2s. 6d. sewed. 



Judgment delivered by the Bight Hon. Lord Oaims on behalf of 

the Judicial Committee of the Privy Council in the oase of Martin v. Mackonochie. 
Edited by W. Ebnbt Bbownhto, Barrister-atoLaw. Royal 8yo. Is. M. sewed. 

The Privileare of Beligious Confessions in English Courts of 

Justice considered in a Letter to a Friend. By Edwabd Badxlxt, Esq., M.A., 
Barzister-at-Law. 8to. 2s, sewed. 

The Practice of the Ecclesiastical Courts, with Forms and 
Tables of Costs. By H. 0. Cooxb, F.S.A., Proctor in Doctors' Commons, &c. 
Syo. 28«. boards. 

A Practical Treatise on the Law of Advowsons. By J. Mibbbottsb, 
Esq., Barrister-at-Law. 8yo. 14«. boards. 

The Lord's Table : its true Bubrical Position. The Purchas 
Judgment, not reliable. The Power of the Laity and Chim^wazdenB to prerent 
Romanizing. Suggestions to the Laity and Parishes for the due ordering ol the 
Table at Communion Time. TheRubricalPositionof the Celebrant. ByH. F. 
Katpxb, Solioitoir. 8to. Is. sewed. 



^Ehi ^orfes ani) Itch) ffiJritiflns in ^r^ration. 



Orabb'a OonveTaacin^. Sixth Edition. Bj WtLLux Wooi>aoimi 

FuoxB, Ebii. Id 2 Tola, niysl 8to. 

Pritchard'a Admiralty Di^at. Third Edition. In 2 toIa. rojnl Bro. 

Boztar'a Oorporation Acta. In 1 vol., orown 8to. 

Rertalet'a Treatiea. Vul. XV. In 1 ml. Sto. 

Law Examination Journal, No. 67, Hichaelmaa, IS83. 

Cliffbrd & Bickarda' Beferees Beports. Vol. HI., Fart IH. 

Baxter'* Judicature Acta. Bth Edition. 



Imprinted at London, 

nvmber Settcri in Flete slrcte within Temple barre, 

whyloni the ^gne of the Itande and staire, 

and the Hovse where liued Richard Tottel, 

yriultr Irn ^urtnal irAmitt of Qjt \sa\.n at l^i €axawm lafot 

in the seueral Reigns of 

An/. Eda. VJ. and of the gvencs Matyi and ElaahiA. 




iMr« ^i{t^» i^lagitfterial Wiotkfi. 



Oke's Mag^terial Sjniopsis ; a Practical Guide for Ma^- 

trates, their Clerks, Solicitors, and Constables ; comprising Summary Convictions 
and Indictable Offences, with their Penalties, Punishments, Procedure, &c., 
alphabetieally and tabularly arranged: with a Copious Index. Thirteenth Edition. 
By -Thomas W. Sattndebs, Esq., late Recorder of Bath, and now one of the 
Metropolitan Police Magistrates. In 2 yoIs. 8to. 3/. 3«. cloth ; 3/. 13«. calf. 

Oke's Magristerial Formulist ; being a complete Collection 

of Forms and Precedents for practical use in aU Cases out of Quarter Sessions, and 
in Parochial Matters, by Magistrates, their Clerks, Solicitors and Constables. 
Sixth Edition J enlarged and improved. By Thoicas W. Saundebs, Esq., late 
Recorder of Bath, and now one of the Metropolitan Police Magistrates. 8yo. 
Z%9, cloth. 42«. half -calf. 43«. calf. 

*' In selecting Hr. Samidera to follow in the steps of Mr. Oke, the pnbliahen exercised wise 
discretion, and we congratulate both anthor and paolishers upon the complete and vefy excellent 
manner in which this edition has been prepared and is now presented to the profession." — Law 

Oke's Handy Book of the Gkune Laws ; containing the 

whole Law as to Game Licences and Certificates, Gun Licences, Poaching Preven- 
tion, Tres^ss, Rabbits, Deer, Do^, Birds, and Poisoned Grain, Sea Birds, Wild 
Birds and Wild Fowl, and the Ratmg of Game throughout the United Kingdom. 
Systematicallj arranged, with the Acts, Decisions, Notes and Forms. Third 
Edition^ with Supplement to 1881. By J. W. WnjJS Bum), M.A., LL.B., 
Barrister-at-Law, Author of "The Liaw relating to Salmon Fisheries 
England and Wales," &c. Post Sto. 16«. cloth. 



in • 



• 



The Supplement may he had separately y price 2s. 6d.f sewed. 



** A book on the Game Laws, brought up to the present time, and including the recent Acts 
with reffard to Wild Fowl, &c. was much needed, and Mr. Willis Bund has most opportimelv 
auppliea the want by bringing out a revised and enlarged edition of the yeiy useful Handy Book 
of which the late Mr. Oke was the Author."— rA« Field. 

Oke's Handy Book of the Fishery Laws ; containing 

the Law as to Fisheries, Private and Public, in the Inland Waters of England 
and Wales, and the Freshwater Fisheries Preservation Act, 1878. Systema- 
tically arranged, with the Acts, Decisions, Notes and Forms. Bv Geobqe C. 
Okb, author of "The Magisterial Synopsis" and "Formulist," "The Laws of 
Turnpike Roads," &c., &c. Second Edition, By J. W. Willis Bund, M.A., 
LL.B., of Lincoln's Inn, Barrister-at-Law, Chairman of the Severn Fishery 
Board. In One Vol. Post Bvo. 6». cloth. 



Oke's Laws as to Licensing Inns. &c. 1874; containing 

the Licensing Acts of 1872 and 1874, and the other Acts in force as to Ale-houses, 
Beer-houses, Wine and Kefreshment-houses, Shops, &c. where Intoxicating^ 
Liquors are sold, and Billiard and Occasional licences. Systematically arranged, 
witii ExplanatoiT Notes, the authorized Forms of Licences, Tables of Offences, 
Index, &c. By Geobqe G. Gee, late Ghief Glerk to the Lord Mayor of London. 
Second Edition^ with all the Gases decided to the present time. By W. Gunionohajc 
Glen, Esq., Barrister-at-Law. Post 8vo. lOs. cloth. 

** The arrangement in chapters adopted by Mr. Oke seems to ns better than the plan puisned 
by Uie authors of the rival work." — SoUcttora' Journal. 

" Mr. Oke has brought out by far the b^t edition of the act." — Law Timet. 

** AVe are sure that lawyers who have lioensiog cases and magistrates who have to administer 
the new act will be yeej glad to hear that Mr. Oke has published a treatise on the subject." — 
Law Journal.. 



%* For complete ^Catalogue, see end of this Work^ 
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